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QUESTION PRESENTED 


In the opinion of appellees, the question is presented by 
the following situation. Appellants were demoted from 
, supervisory to journeymen positions at a naval shipyard, 
I because in the judgment of the oflScers in charge of the ship¬ 
yard, they were not qualified for the supervisory nucleus, 
composed of the best craftsmen, each one carefully selected 
on the basis of his individual qualifications, after a reduc¬ 
tion of the general force. Non-veterans were deemed better 
qualified for this supervisory position than the veteran 
appellants. The demotions were carried out under regu¬ 
lations of the Secretary of the Navy which he decided were 
necessary to the efficient operation of naval establishments, 
having in mind the need to meet sudden emergencies. The 
regulations and the demotions were approved by the Civil 
Service Commission. 

The question presented is whether this Court may set 
aside the regulations and the demotions thereunder on the 
ground that Section 12 of the Veterans Preference Act re¬ 
quired the retention of veterans, regardless of individual 
merit. 
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No. 10,912 

Clark F. Reynolds, et al., appellants 

V. 

George C. Marshall, as Secretary of Defense, et al., 

appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


COUNTERSTATEMENT OF THE CASE 


Appellants, World War I veterans, are appealing froita a 
judgment denying them reinstatement to supervisory posi¬ 
tions at the Mare Island Naval Shipyard from which they 
were demoted in June, 1947, to promote the efficiency of phe 
service. The appellants contend that their demotion vio¬ 
lated their preference rights under Section 12 of the 
Veteran Preference Act of 1944. The facts of the case 
are not in dispute.^ Appellants are nine civilian employes 
of the Navy Department, in journeymen’s positions at the 
Mare Island Naval Shipyard, having been demoted from 
supervisory positions of a higher grade and pay in i;he 
following circumstances. 

^The record reference (A) is to the so-called joint appendix 
printed with appellants’ brief, and (S) is to the supplemental ap¬ 
pendix printed with this brief. 


(1) 
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In January, 1945, civilian employment in naval establish¬ 
ments, including arsenals like the Mare Island Naval Ship¬ 
yard, reached a total of over 750,000 persons (1 S) and 
38,366 at Mare Island. (46 A.) A post war curtailment 
was inevitable, and the Secretary of the Navy adopted a 
policy to meet future emergencies, described in the affidavit 
of the Secretary of the Navy, as that of retaining a “super¬ 
visory nucleus”, consisting of the best qualified, long ex¬ 
perienced, skilled craftsmen, selected on the basis of in¬ 
dividual merit, after making a reduction in force of the 
general forces of skilled and unskilled workmen, according 
to preferential status. (2S-3S). 

In carrying out this policy, the Secretary of the Navy 
issued certain regulations governing the adjustment of its 
supervisory forces. (NCPI, 160.6-3, (30S) and Circular 
Letter of April 14, 1947 (5 S)). Officers in charge of the 
naval establishments were directed to make up a register 
of all civilian employees showing their respective preference 
rights. In the case of supervisors, the officers were directed 
to review the qualifications of each individual and to retain 
non-veteran employees of superior qualifications and 
demonstrated ability where necessary to promote the 
efficiency of the service (5S, 30S, 36S-37S). 

The effect of these regulations was that, after the gen¬ 
eral civilian forces were curtailed by a reduction in force 
under Section 12 of the Veterans Preference Act of 1944, 
infra, p. 4, the supervisory forces were adjusted by demo¬ 
tions to improve the efficiency of the service under Section 
14 of the Act, infra, p. 5. These regulations were approved 
by the Civil Service Commission.” 

On June 27,1947, each appellant received a 30-day notice 
of his impending demotion from a supervisor to a journey¬ 
man. The notice stated that the demotion was made because 

2 The Commission’s approval was given in the appeal of certain 
supervisory employees of the Boston Naval Shipyard from demo¬ 
tions similar to those at bar, carried out in 1946. These prior demo¬ 
tions were set aside because of the failure of the Navy Department 
to give a proper notice under Section 14 of the Veterans Preference 
Act. (IIS.) 
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each appellant was deemed less qualified for retention ip a 
supervisory position than those being retained.^ 

The appellants requested and were given hearings by the 
Shipyard Commander after which the demotions W( 3 re 
affirmed (42S). Each appellant except Madden then took 
a joint appeal to the Regional Director of the Civil Serv¬ 
ice Commission, who handed down a lengthy opinion aflSim- 
ing the demotions, on February 3, 1948. (29 A). In this 
opinion, the Regional Director held that the Secretary of the 
Navy was not required to and did not in fact act under Sec¬ 
tion 12 of the Veterans Preference Act, that the demotions 
w’ere properly made under Section 14 of the Veterans Pref¬ 
erence Act, that the only issue was whether the appellaiits 
were in fact less qualified than the employees who w(jre 
retained, and that a careful appraisal of the evidence on 
this issue supported the judgment of the Secretary tliat 
appellants’ demotion improved the efficiency of the serv¬ 
ice. 45 S." 

These appellants except Madden then appealed ihe 
decision of the Regional Director to the Civil Service Com¬ 
mission (29A), and on June 30, 1948, after a hearing, 1;he 
Board of Appeals and Review affirmed the decision of ihe 
Regional Director. (52S) Appellant Madden ne'^^'er 
appealed the action of the Navy Department to the Ciyil 
Service Commission. (31A).° 


Nay, 
chi 


low 


® The notices are identical in form, that given to appellant 
nolds is printed at 40S. Supervision at the Mare Island 
Shipyard was in five descending levels: master, foreman, 
quarterman, quarterman and leadingman. (36S) Each of the 
pellants was a leadingman prior to his demotion to the next 
grade of journeyman which is outside the supervisory force. 
Reynolds 6A, Matney 7A, Ratman, lOA, Williams 12A, Bastien 1 
Cook 16A, Haegerty 18A, Gorman 19A, and Madden 22A. 

■* While under Rule 17(a) of this Court, the entire opinion of 
Regional Director should be printed, appellant printed only a 
mentary portion, (33A-35A). Appellee has therefore printed 
opinion from the beginning to the appraisal of qualificatid; 
of each appellant. The omitted portion is not needed, since ap 
lants do not challenge the judgment that they were not as well qu 
fied as the employees selected for the nucleus group. 

® His claim for relief is subject to denial for failure to exhaust 
administrative remedies. Johnson v. Nelson, 180 F. (2d) 386 (C 
D.C.). 
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On February 2, 1949, appellants filed suit in tbe District 
Court. (2A) The allegations of the complaint raise no 
material issues of fact, but are confined to a contention that 
appellants’ change from a supervisory to a journeyman 
position must as a matter of law be treated as a reduction in 
force under Section 12 of the Veterans Preference Act. On 
this legal premise, the appellants assert that they were 
wrongfully removed from their supervisory positions 
because non-veterans, over whom they had preference in any 
reduction in force, were retained. (See e. g., allegations 
concerning Reynolds, 6A-8A). 

The appellants took depositions which disclosed no dis¬ 
puted facts. (39A-68A) Appellees moved to dismiss or for 
summary judgment (26A) supported by affidavits detailing 
the official record of the action taken with respect to each 
appellant. Appellants cross-moved for summary judg¬ 
ment (36A). After argument, the Court granted appel¬ 
lees’ motion for summary judgment, holding that the Secre¬ 
tary of the Navy had legal discretion to demote appellants 
in order to improve the efficiency of the service. (37A-38A) 
Judgment was entered accordingly. (36A) 

STATUTES AND REGULATIONS INVOLVED 

Section 12 of the Veterans Preference Act of 1944, 58 
Stat. 390 (5 XJ.S.C. 861), reads in relevant part as follows: 

“In any reduction in personnel in any civilian serv¬ 
ice of any Federal agency, competing employees shall 
be released in accordance with Civil Service Commis¬ 
sion regulations "which shall give due effect to tenure of 
employment, military preference, length of service, and 
efficiency ratings: Provided, That the length of time 
spent in active service in the armed forces of the United 
States of each such employee shall be credited in com¬ 
puting length of total service: Provided further, 
That preference employees whose efficiency ratings are 
^good’ or better shall be retained in preference to all 
other competing employees and that preference em¬ 
ployees whose efficiency ratings are below ‘good’ shall 
employees who have equal or lower efficiency rat¬ 
ings: • • 
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Section 14 of the Veterans Preference Act of 1944,58 St^t. 

390 (5 U.S.C. 863) reads in relevant part as follows: 

‘‘No permanent or indefinite preference eligible, who 
has completed a probationary or trial period em¬ 
ployed in the civil service, or in any establishmeiit, 
agency, bureau, administration, project, or department, 
hereinbefore referred to shall be discharged, sus¬ 
pended for more than thirty days, furloughed withojit 
pay, reduced in rank or compensation, or debarred f(j)r 
future appointment except for such cause as will pro¬ 
mote the efficiency of the service and for reasons giv^n 
in writing, and the person whose discharge, suspension 
for more than thirty days, furlough without pay. Or 
reduction in rank or compensation is sought shall have 
at least thirty days’ advance written notice (except 
where there is reasonable cause to believe the employee 
to be guilty of a crime for which a sentence of imprison¬ 
ment can be imposed), stating any and all reasons spe¬ 
cifically and in detail, for any such proposed actioh; 
such preference eligible shall be allowed a reasonable 
time for answering the same personally and in writing, 
and for furnishing affidavits in support of such answeV, 
and shall have the right to appeal to the Civil Servic^e 
Commission from an adverse decision of the adminis¬ 
trative officer so acting, such appeal to be made in writ¬ 
ing within a reasonable length of time after the date of 
receipt of notice of such adverse decision: Provided, 
That such preference eligible shall have the right to 
make a personal appearance, or an appearance througli 
a designated representative, in accordance with such 
reasonable rules and regulations as may be issued by 
the Civil Service Commission; after investigation and 
consideration of the evidence submitted, the Civil Ser^'- 
ice Commission shall submit its findings and recom¬ 
mendations to the proper administrative officer and 
shall send copies of same to the appellant or to his 
designated representative and it shall be mandatorjy 
for each administrative officer to take such corrective 
action as the Commission finally recommends: 


* • • 


Executive Order 9830 (Feb. 24, 1947), 12 F.R. 1259, 
3 C.F.R. (1947 Supp.) p. 108, provides in relevant part ajs 
follows: 

Sec. 01.1 Responsibility for personnel managemen: 
Personnel management is a primary responsibility of 
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all who plan, direct, or supervise the work of Federal 
employees. Personnel management methods should 
be consistent for the Government as a single employer , 
and yet be sufficiently flexible to meet the diversified 
conditions in the Federal service. i 

Sec. 01,2 Civil Service Commission responsibilities , 
under this order, (a) The Commission shall be re¬ 
sponsible to the President for the proper application of ; 
the Civil Service Act and Rules, the Veterans’ Pref¬ 
erence Act, and all other applicable statutes and 
Executive orders imposing responsibilities on the 
Commission. 

(b) The Commission shall exercise and provide ' 
leadership in personnel matters throughout the Fed¬ 
eral service, and in the discharge of this responsibility 
shall, whenever practicable, consult Federal agencies. i 

(c) The Commission shall develop and promulgate ' 
standards, applicable to the competitive service and 
designed to protect and promote its efficiency, for the 
reinstatement or reemployment of former Federal 
employees, and for the promotion, demotion, reassign¬ 
ment, and transfer of present employees. The Com¬ 
mission shall also determine the applicability, in gen¬ 
eral and in specific cases, of the reemployment pro- ' 
visions of (1) section 8 of the Selective Training and 
Service Act of 1940 (54 Stat. 890) as amended (50 

U. S. C. App. 308), to persons who left the Federal 
service to serve in the armed forces of the United 
States, and (2) section 2 of the act of June 23,1943, 57 ' 

Stat. 162, as amended (50 U. S. C. App. 1472), to per¬ 
sons who left the Federal service to serve in the mer¬ 
chant marine; and the Commission may issue such 
regulations or instructions as it may deem necessary 
or appropriate for carrying out the said reemployment 
provisions. 

(d) The Commission shall prescribe procedures to ' 
be followed by agencies in connection with removals, 
demotions, and suspensions in the competitive service 
which will insure equitable and uniform treatment to 
employees against whom adverse action is proposed. 

(e) The Commission shall, when consistent with law 
and with the economical and efficient administration of , 
the Government, delegate to the agencies its authority 

to act in personnel matters in accordance with stand¬ 
ards issued by the Commission. 
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(f) The Commission shall maintain an adequate sy 
tern of inspection to determine that equitable and sound 
application of statutes, Executive orders, regulations 
and standards relating to personnel management 
being carried out by the agencies. Whenever the 
spection indicates failure on the part of an agency 
adhere to established policies, regulations and stand 
ards, the Commission shall take such action as may be 
appropriate to bring about adherence thereto. In this 
connection, the Commission may suspend or revoke 
any delegation of its authority. 

Sec. 01.3 Agency responsibilities for personnel maji- 
agement. (a) The head of each agency, in accordamje 
with applicable statutes, Executive orders, and rules, 
shall be responsible for personnel management in his 
agency. To assist and advise him in carrying out this 
responsibility he shall maintain or establish such officse 
or division of personnel as may be required. He shall 
designate a director of personnel or other similarly 
responsible official to be in charge of such office c»r 
division. Such director or other official shall represent 
the head of the agency in personnel matters, subje<it 
to his instructions. 

(b) The head of each agency shall provide for tlje 
cooperation of his agency with the Civil Service Com¬ 
mission in the conduct of personnel matters. 

(c) Authority for the conduct of personnel matteis 
within each agency should be delegated to the extent 
compatible with provisions of law and with economical 
and efficient administration to those officials responsible 
for planning, directing, and supervising the work cf 
others. The exercise of such delegated authority shall 
be subject to policies, rules, regulations and standards 
established by the head of the agency, and shall be sub¬ 
ject to appropriate review and inspection. 

(d) The head of each agency shall remove, demot(j, 
or reassign to another position any employee in the 
competitive service whose conduct or capacity is suc|h 
that his removal, demotion, or reassignment will prc^- 
mote the efficiency of the service. 

The relevant provisions of the Navy Civilian Personnel 
Instructions 160 are set forth in the Appendix, infra, at p 
17S-35S. 
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SUMMARY OF ARGUMENT 

I. Appellants demotions were made by the Secretary of 
Navy to improve the efficiency of the Federal service. 
Appellants do not challenge the judgment that they were 
not as vrell qualified as the men who "were retained on the 
supervisory force. The policy of a supervisory nucleus 
composed of the best w’orkmen rests upon uncontradicted 
facts. Appellants instead argue that the supervisory force 
must as a matter of law be reduced in order of preference 
because the general force was reduced in order of prefer¬ 
ence. But the supervisory force is small, the general forces 
total hundreds of thousands; the supervisory force plays a 
special role in maintaining the shipyards on an efficient 
basis in peaceful times, and a top-notch supervisory force 
makes possible the rapid enlargement of the general force, 
to meet sudden emergencies. These differences warrant 
a treatment of the supervisory force different from that 
of the general forces. This court will not undertake to 
determine what policies are necessary or proper to the 
efficient operation of naval shipyards. 

II. The Secretary of the Navy is fully authorized to make 
demotions to improve the efficiency of the Federal service. 
The demotions at bar were carried out under NCPI 160, 
which is authorized by Ex. Order 9830, conferring power 
upon heads of each department to make demotions to im¬ 
prove the efficiency of the service, subject to approval of 
standards and their application by the Civil Service Com¬ 
mission. The regulation and the demotions thereunder 
were approved by the Commission. Moreover, Section 14 of 
the Veterans Preference Act recognizes the power to demote 
veterans, regardless of preference, to improve the efficiency 
of the service. 

III. The judgment of the Secretary of the Navy that 
appellants demotion improved the efficiency of the service 
does not violate any constitutional or statutory limitations 
upon his authority. It is settled that a demotion for cause 
will not be reviewed unless it clearly violates an express 
limitation upon executive authority in this field. If the 
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policy of a supervisory nucleus were to be reviewed, it is 
amply supported by relevant factors involved in the man¬ 
agement of naval shipyards. 

IV. Section 12 of the Veterans Prefrence Act does nc^t 
require the retention of veterans deemed less efficient cr 
competent than non-veterans for a particular job nor doe s 
it transfer to the courts the review of executive determina¬ 
tions of efficiency or competence. Section 12 of the A<;t 
governs the order of retention in any reduction in force. A 
reduction in force is a curtailment of personnel which is 
not directed at the merit of each individual employee, as in a 
demotion to improve the efficiency of the service, but rather 
is done solely in order to reduce the total number of em¬ 
ployees in a given unit. Section 12 does not limit th(e 
discretion of the head of any agency to determine when ^ 
reduction in force is in order and when a demotion tjo 
improve the efficiency of the service is justified. 1 


ARGUMENT 


I. The Regulations of the Secretary of the Navy, under Whic 
Appellants Were Demoted, Are Valid and Do Not Violate 
Section 12 of the Veterans Preference Act 


The question presented on this appeal is whether the 
veteran appellants’ demotion to a lower grade, while better 
qualified non-veterans were retained in the higher grade, 
in accordance with regulations of the Secretary of the Navy, 
violated the preference granted to veterans by Section 12 
of the Veterans Preference Act. Appellants contend that 
the sole reason for their demotion was that the total number 
of supervisory employees at the naval shipyard in which 
they were employed had to be curtailed, following a reduc;- 
tion in force of the general non-supervisory employees. 
They therefore argue that their demotions constituted a 
reduction in force within the meaning of Section 12. Ac¬ 
cordingly, in their view, the regulations of the Secretary of 
the Navy authorizing demotions on the basis of individual 
merit, regardless of preference, in order to improve the 
efficiency of the service, are illegal. 
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We submit that Section 12 does not protect a veteran 
from a demotion for cause, but applies only in a reduction 
in force. The authority of the Secretary of the Navy to 
demote employees for cause is established by law and 
expressly recognized by Section 14 of the Veterans Prefer¬ 
ence Act. Section 12 does not limit the discretion of the 
Secretary of the Navy to demote an employee, regardless of 
preference, in order to improve the eflSciency of the service. 
Appellants were demoted because the Secretary of the 
Navy determined that factors relating to the efficient man¬ 
agement of naval establishments, other than the simple need 
to curtail total numbers, required the selection of a super¬ 
visory nucleus composed of the best employees, selected on 
the basis of outstanding individual merit. 

The district court was correct in holding that Section 12 
cannot be construed to prohibit the Secretary of Navy 
from taking into account all the factors involved in the 
operation of naval shipyards, in peace time and emergen¬ 
cies, and exercising his discretion to direct demotions in 
order to maintain naval shipyards in an efficient condition 
in peace times, ready to meet all emergencies. 

A. Appellants^ Demotions Were Made by the Secretary of the 
Navy to Improve the Efficiency of the Federal Service 

On the record in this case, the purpose behind appel¬ 
lants’ demotion is free from doubt or dispute. Appellants 
were demoted because, in the judgment of the Secretary of 
the Navy and his subordinate agents, they were not as well 
qualified as those who were retained to fill a critical job 
in a naval arsenal. Appellants do not here challenge the 
finding of the Commandant of the Navy Yard, the Fourth 
Regional Director of the Civil Service Commission, and 
the Board of Appeals and Review of the Commission, that 
they were not as well qualified as those who were retained 
for supervisory positions at the Mare Island Naval Ship¬ 
yard. 

They offer no evidence to contradict the policy under 
which their demotions were carried out. Instead appel¬ 
lants argue that the supervisory forces had to be reduced 


11 


I 

in force in order of preference because the need to curtajil 
their number arose out of a reduction in force of the general 
force. (Appellants’ Brief, pp. 2, 9, 30.) But a brief reviejw 
of the policy behind appellants’ demotion will show bo1[h 
that the demotion was a basic policy decision of the Secre¬ 
tary of the Navy, carried out by his subordinates accord¬ 
ing to his directions, and that the supervisory force, as a 
practical matter, required different treatment than tlie 
general civilian force. 

The uncontradicted affidavit of the Secretary of the Nav[y 
discloses the basis for the policy. According to the Secre¬ 
tary of the Navy, civilian employment in naval shipyards 
fluctuates from a low number in times free from danger 
to a peak in times of war and emergency mobilization. W^r 
and emergencies require prompt expansion of manpowe^. 
To meet these requirements of national defense, the Secre¬ 
tary retains a minimum supervisory nucleus of the best 
qualified craftsmen in periods of slack employment. This 
nucleus serves a double purpose; it helps to maintain 
efficient operation of naval arsenals in slack times, and it 
serves as the corps for handling the vast numbers of skilled 
and unskilled workers that must be added to the force in s^n 
emergency. (2S)® i 

As the Secretary of the Navy states, there are hundreds 
of thousands of civilian employees in naval establishmen ts 
at the peak of employment. Whenever these numbers mu st 
be curtailed, the reduction of the general force is made by 
preferential status, without appraising each individual’s 
qualifications. (IS, 3S) Obviously, in the event of a reduc¬ 
tion in force, the regular merit ratings of these great num¬ 
bers of employees can be taken as proof of adequate com¬ 
petence ; it would be unnecessary and impractical to review 
each individual’s qualifications in order to select those i:o 
be retained, nor is such review required by Section 12 of 
the Veterans Preference Act. 


® For a summary of the problems of meeting the manpower re¬ 
quirements of national defense, see industrial mobilization for 
WAR, Civilian Production Administration (Government Printi]|ig 
Office 1947) ch. 10; The Supply of Resources, Manpower, pp. 
411-427. 
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These considerations do not apply to the supervisory 
forces. The supervisory forces in the naval establish¬ 
ments constitute only a fraction of the total force. Thus, 
of 38,366 total employees at Mare Island on January 1, 
1945, only 1,803 or 4^2% were in Group IVA or super¬ 
visory personnel; and after the readjustment, this number 
dropped to 612 on September 1, 1947. (46A) Promotion 
to this small force is on an individual merit basis and so is 
demotion. (2S, 18S, 23S, 24S-27S, 30S.) As noted above, 
the appellants were promoted and demoted on their in¬ 
dividual merit. 

This difference in the size of the supervisory force as 
compared with the general force, and the special function 
of the supervisory force in meeting fluctuating employment 
levels and emergency demands for accelerated production 
are each sufficient to justify a different treatment of the 
supervisory force as compared with the general force. 
These differences invalidate appellants’ major argument 
that because the general forces were reduced in force by 
order of preference, the supervisory forces must be reduced 
on this same basis. (Appellants’ Brief, p. 2.) Appellants 
cannot change the principal fact that they were demoted 
for cause, by pointing to a background or secondary fact 
in the circumstances out of which the demotions arose. 

The decision below cannot be reversed unless this Court 
decides to set aside the judgment of the Secretary of the 
Navy that the proper management of naval arsenals vital 
to national defense justified the retention of a minimum 
supervisory nucleus composed of the best qualified em¬ 
ployees carefully selected on the basis of individual merit.'^ 


^ Appellants contend that on the motion to dismiss, their allega¬ 
tion that the demotions were a reduction in force must be deemed 
admitted. (Appellants’ Brief, p. 30) But this allegation is a con¬ 
clusion of law not admitted on motion to dismiss. It is admitted 
that appellants were changed to a lower grade; whether this change 
was a “demotion” or a “reduction in force” is the legal issue in 
this case. 
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B. The Secretary of the Navy is authorized to demote Em¬ 
ployees, regardless of preference, in order to promote ^e 
efficiency of the service. j 

The appellants must set aside the regulations of llhe 
Secretary of the Navy under which the demotions w^re 
carried out. These regulations are in the form of Nafal 
Civilian Personnel Instructions 160. (ITS) It is cWar 
and undisputed that appellants’ demotions were carried 
out in accordance with these regulations and with Sec¬ 
tion 14 of the Veterans Preference Act. (46S-47S) 1 

The regulations, approved by the Civil Service Coin- 
mission (13S-51S), are fully endowed with legal authority. 
46 Stat. 817, 5 U.S.C. 43; Ex. Order No. 9830,^12 F.R. 12^, 
3 C.F.R. (1947 Supp.) p. 108; Bailee/ v. Richardson, 182 F. 
(2d) 46, 53-54 (affirmed, U. S. Sup. Ct, April 30, 1951). 

The Bailey case involved the loyalty regulations. Tljis 
case involves the regulations concerning demotion to ipi- 
prove the efficiency of the service. These regulations bf 
the Secretary of the Navy fall squarely within 46 Stftt. 
817,5 U.S.C. 43, which authorizes the employment of perso^is 
in the classified service, since the power to employ necessa¬ 
rily includes the power to demote for cause. Myers |v. 
United States 272 U.S. 52. It also falls within the delegja- 
tion of authority conferred upon each head of a deparjt- 
ment or agency by Ex. Order 9830, Section .013(d), supra, 
providing that: 

The head of each agency shall . . . demote . . . |o 
another position any employee in the competithe 
service whose conduct or capacity is such that his . . . 
demotion will promote the efficiency of the service. 


Any question concerning the validity of NCPI 160 is 
removed by the approval of the Civil Service Commissioji, 
acting under its authority to be responsible for Federal 
civil service legislation, including the Veterans Preference 
Act (Ex. Order 9830, Sec. 01.2, supra ); its authority to 
promulgate standards for “the demotion of present enji- 
ployees” (Sec. Ol.c, supra), and to supervise agency pro¬ 
cedures and actions. (Sec. Ol.d and f; supra.) \ 

We may add to the above authorities, the existence clf 
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Section 14 of the Veterans Preference Act, supra, establish¬ 
ing a procedure to be followed when a veteran is to be 
demoted in order to improve the efiSciency of the service. 
Section 14 proves by necessary implication the substantive 
authority of a head of an agency to demote a veteran for 
cause regardless of his preference rights. 

C. The Judgment of the Secretary of the Navy That Appel¬ 
lants^ Demotion Improved the Efficiency of the Service, 
Cannot Be Set Aside Unless It Clearly Violates Statutory 
Limitation Upon His Authority 

The proposition is established beyond argument that 
a discharge or demotion for cause will not be reviewed 
unless it clearly violates an express statutory limita¬ 
tion upon executive discretion in this field. Keim v. 
United States, 177 U. S. 290; Eberlein v. United States, 257 
XJ. S. 82; Bailey v. Richardson, supra; Carter v. Forrestol, 
85 App. D. C. 53, 175 F. 2d 364, certiorari denied 338 U. S. 
832; Maghan v. Board of Comers of District of Columbia, 
78 App. D. C. 370, 141 F. 2d 274; Levine v. Farley, 70 App. 

D. C. 381, 107 F. 2d 186, certiorari denied, 308 IF. S. 622; 
Golding v. United States, 78 C. Cls. 682, certiorari denied 
292 U. S. 643. The control by the executive of Federal em¬ 
ployees is a clear example of the executive power; Myers v. 
United States, supra, Humphrey’s Executors v. United 
States, 295 U.S. 602. Appellants may not ask the courts to 
interfere with the exercise of such executive discretion. 
See, Decatur v. Paulding, 14 Pet. 497, 515; West v. Hitch¬ 
cock, 205 U.S. 80, 85; Work v. River, 267 U.S. 175; Wilbur 
V. United States, 281 U.S. 206, 218; United States Graphite 
Co, V. Sawyer, 176 F. 2d 868 (C.A. D.C.) certiorari denied, 
339 U.S. 904. 

It would be difficult to imagine a matter more securely 
within the range of executive discretion than the efficient 
management of our arsenals of defense. The action neces¬ 
sary or proper to meet the short and long term requirements 
of defense production in a naval shipyard must by its 
nature be left to the judgment of the Secretary of the Navy 
and his agents. See, Industrial Mobilization for War, 
op. cit., supra, p. 11, n. 6. The considerations justifying the 
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“supervisory nucleus” policy, responsible for appellants’ 
demotion, described by the Secretary of the Navy, (|LS) 
Rear Admiral Nibecker (35S), explained in the Secretaify’s 
Circular Letter (5S) and set forth in the regulati(j)ns, 
NCPI 160, (17S) cannot be re-appraised, to say nothjing 
of being set aside, by this Court. It is sufficient that the rejgu- 
lations are on their face within the legal discretion of Ithe 
Secretary of the Navy. Bailey v. Richardson, supra; Ja.c- 
cord; Scaife Co. v. Commissioner of Internal Revenue, pl4 
U.S. 459, 462; National Broadcastmg Co. v. United States, 
319 U.S. 190, 224-225. 

Though they are not required by law to do so, appellees 
are prepared to submit the Secretary’s policy and regula¬ 
tions, and the actions thereunder in this case, to a critical 
review. We are confident of their practical wisdom a|nd 
legal validity. The policy of a “supervisory nucleus” is, 
on any examination into its merits, a wise policy; the ref¬ 
lations are carefully drafted to carry out the policy, ajnd 
the demotions are based upon ample evidence that th[ey 
will improve the efficiency of the service. There is no claiim 
of procedural irregularity, and in these circumstanc|es, 
appellants have no ground whatsoever for redress agaiikst 
their lawful demotion either under Section 14 or any other 
statute. Carter v. Forrestal, supra. 

In the Carter case, this Court said: 

“In the many cases arising under that statute, the 
courts have uniformly held that the administrative 
determination by the employing agency of what cdn- 
stitutes cause for discharge will not be judicially i[e- 
viewed. Keim v. United States, 111 U. S. 290 (19001); 
Eherlein v. United States, 257 U. S. 82 (1921), affi’g 
53 C.Cls. 466 (1918); White v. Berry, 171 U. S. 366 
(1898); Siskind v. Morgenthau, 152 F. 2d 286 (App. 
D. C., 1945); Hammond v. Hull, 131 F. 2d 23 (App. 
D. C., 1942), cert. den. 318 U. S. Ill (1943); Love k 
United States, 108 F. 2d 43 (C. C. A. 8th, 1939), cef 
den. 309 U. S. 673 (1940: Levine v. Farley, 107 F. 2d 
186 (App. D. C., 1939), cert. den. 308 U. S. 622 (1940)1; 
United States ex rel. Taylor v. Taft, 24 App. D. C. 95 
(1904), writ of error dismissed 203 U. S. 461 (1906J. 
In Levine v. Farley, supra, this court said; 
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‘\Ye, therefore, hold that, where action is taken in 
removing from office an employee in the classified 
service and the action is in accordance with the re¬ 
quirements of the statute relating thereto, such 
action is not reviewable by mandamus, and a court of 
law has no .iurisdiction to inquire into the guilt or 
innocence of the employee as to the charges upon 
■which he was removed.’ 

“The appellees have determined that appellant’s 
discharge will promote the efficiency of the service. 
This administrative action has been appealed to the 
final authority designated by Congress to rule upon his 
discharge, and is not subject to judicial review. Appel¬ 
lant’s effort is to secure a judicial review of "what 
constitutes ‘a cause that ■will promote the efficiency 
of the service’ falls directly within the scope of the 
rule relating to the review of discharges under the 
Act of 1912. His resort to the courts is in derogation 
of the rule "which restrains judicial interference in the 
exercise of executive discretion.” 

Appellants argue that their lack of top-notch qualifica¬ 
tions for a select supervisory nucleus is not a cause for 
demotion under Section 14 of the Veterans Preference Act. 
(Brief, p. 29) But this argument has no substance in the 
face of the admitted facts.® 

D. Section 12 of the Veterans Preference Act Does Not Re¬ 
quire the Retention of Veterans Deemed Less Efficient 
or Competent Than Non-Veterans for a Particular Job, 
Nor Does It Transfer to the Courts the Review of Execu¬ 
tive Determinations of Efficiency or Competence 

Section 12 of the Veterans Preference Act governs the 
order of retention of employees ‘ ‘ in any reduction in force. ’ ’ 
The statute does not define a reduction in force, though it 

® Promotions and demotions are made to improve the efficiency of 
the service, E.O. 9^0, Sec. 01.3(d), supra, 5 C.F.R. (1947 Supp.) 
8.101, 9.101. Qualifications are fixed for a particular job by an 
agency subject to standards and re-view by the Commission. E.O. 
9830, Sec. 01.2, 01.3, supra. The standards which appellants failed 
to meet were set forth in N.C.P.I. 160 approved by the Commis¬ 
sion (ante, p. 13), and in the notices of dismissal, and the shipyard 
commander's decision, 40s-44s. 
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does authorize the Civil Service Commission to make regu¬ 
lations carrying out its provisions. | 

I 

The Civil Service Commission regulations (5 C.F'.R. 
1947 Supp. Sec. 20.2(a)) define a reduction in force as 
follows: 

(a) ‘‘Reduction in force” means the involuntary 
separation from the rolls of a department, or furlough 
in excess of thirty days, of one or more employees in 
order to reduce personnel. Reduction of personnel 
may have to be made because of lack of funds, per¬ 
sonnel ceilings, reorganization, decrease of work, to 
make a position available for a former employee with 
established reemployment or restoration rights, or for 
other reasons. However, the term does not apply to 
(1) termination of temporary appointments limited to 
one year or less, (2) retirement of employees or 
(3) separations for unsatisfactory service. 

It would seem that a reduction in force is any curtailm(mt 
of personnel which is not directed at the merit of each 
individual employee, but rather is done solely in order to 
reduce the total number of employees in a given unit. 

Nothing in Section 12 or the regulation thereunder pro¬ 
hibit the head of an agency from selecting employees to be 
retained on a basis of individual merit, where the selection 
is made for other reasons than to reduce the total number 
of employees, and the reasons are such as to promote the 
efficiency of the service. Keim v. United States, 177 U.S. 
290. The mere presence of Section 14 is proof enough that 
veterans can be demoted for cause. 

Appellants’ arguments to the contrary are either mistaken 
or beside the point. Thus appellants argue that Sec¬ 
tion 12, by its text, decisions thereon and legislative 
antecedents, grants veterans an absolute preference over 
non-veterans so that a veteran cannot be demoted for any 
reason if a non-veteran in his grade and class is retain(jd. 
(Brief, 21-27.) But the absolute preference is by the terms 
of the statute applicable only “in any reduction in force.” 
In Hilton v. Sullivan, 334 U.S. 323, there was no issue of 
fact or law whether the separations from Federal employ- 
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ment were reductions in force. It was conceded that they 
were, the issue was solely over the nature of the veterans 
preference in a reduction in force. The decision in the 
Hilton case that a veteran has an absolute preference over 
non-veterans is confined to a case where there is no dispute 
that the situation involves a reduction in force. Elder v. 
Brannon, 184 F. (2d) 219 (C.A. D.C.) (certiorari pending) 
likewise does not present any issue of a selection on the 
basis of individual merit. The district court decisions in 
other cases involving shipyard employees, referred to in 
appellants’ brief (p. 22), did not pass upon the issues at 
bar, but merely granted interlocutory relief pending a final 
decision on these issues. 

The prior statute (Section 4 of the Act of August 23, 
1912), since repealed (P.L. 873, 81st Congress, c. 1123, Sec. 
11), is of no assistance to the appellants. Section 4 of 
this act specified the veterans preference “in the event of 
a reduction in force.” (Appellants’ Brief, p. 12.) The 
question in this case is whether the event in the case is a 
reduction in force or a demotion for cause.® 

Appellants rely upon their merit rating of good or better. 
But, as noted above, there is nothing in the Act or other 
civil service legislation which prevents an agency from 
fixing stricter qualifications than general merit ratings for 
particular jobs.^® Section 12 does not state, directly or 
indirectly, that employees having a merit rating of good 
or better may not be changed to a lower grade when 
stricter qualifications for the retention in a higher grade 
are deemed necessary to promote the efficiency of the 
service. It would indeed be a crippling restriction upon 
the efficient management of a naval shipyard to rule that 

® A study of the congressional hearings, reports and debate on the 
Veterans Preference Act failed to disclose any comment touching 
this issue. See Hearings before the Committee on Civil Service, 
U. S. Senate, 78th Cong., 2d Sess. on S. 1762 and H.R. 4115, May 19 
and 23, 1944 ; 78th Cong, 2d Sess., Sen. Kept. 907 ; 78th Cong, 2d 
Sess. H. Kept. 1289; 90 Cong. Rec. 3501-3505, 

The sy^em of merit or performance rating was given statutory 
recognition by Ch. IX of the Classification Act of 1949, 63 Stat. 
970, which was replaced by the Performance Rating Act of 1950, 
64 Stat. —, 5 U.S.C. (1947 Supp.) 2001 et seq. 
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it may not retain in a key nucleus group only the besj of 
good workmen. 

Appellants’ brief argues at length that Section 12 of 
the Act includes a change to a lower grade. (Appellants’ 

Brief, pp. 11-22.) Appellees do not dispute this fact. It 
appears from the regulations of the Commission that a 
civil service employee is not to be separated from fed(‘ral 
service, if, when his position is reached in a reduction in 
force, there is a lower grade position, which he is qualined 
and willing to take, and for which he has higher retention 
rights than the incumbent. (5 C.F.R. (1947) 20.9(c) and 
(d)). Such a reduction in grade or “bumping” is common 
in a reduction in force, Ct. QO ^* . But the issue in this case is 5 

whether the changes in grade in the case at bar were “demo¬ 
tions”, defined to mean a change to promote the efficiency 
of the service, or a reduction in grade occurring in a “reduc¬ 
tion in force,” “ and whether it was prohibited because 
appellants are entitled to a preference in a reduction in 
force. 

This issue has been settled at the outset of veterans 
preference legislation by a decision of current author:ly, 

Keim v. United States, supra. The Keim case is squarely 
in point. In that case, the plaintiff was an honorably dis¬ 
charged veteran who was demoted and then discharged, 
after six years of Federal service in a classified position 
“because of his rating as inefficient.” (177 U.S. at 291.) 

He appealed, claiming that he was protected from his dis¬ 
charge by R.S. 1754 and Section 3 of the Act of August 15, 

1876, 19 Stat. 169, predecessors of Section 12 of the 1944 
Act.'- 

Appellants have misconceived the arguments below and the 
opinion of the Civil Service Commission in the 1946 demotions, 

(12S). In these contexts, it was said that Section 12 does not include 
a “demotion” having in mind the above distinction between a de¬ 
motion for cause under Section 14 and a reduction in grade occuriing 
as an integral part of a reduction in force under Section 12. 

'-R.S. 1754 provided: 

“Persons honorably discharged from the military or naval service 
by reason of disability resulting from wounds or sickness incuijred 
in the line of duty shall be preferred for appointments to civil offices. 
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The opinion of the Court in 1900 is apposite: 

“But these sections do not contemplate the reten¬ 
tion in oflSce of a clerk who is inefficient, nor attempt 
to transfer the power of determining the question of 
efficiency from the heads of departments to the courts. 
The proviso in section 3 of the act of August 15, 1876, 
expressly limits the preference to those ‘equally 
qualified. ’ 

“No thoughtful person questions the obligations 
which the nation is under to those "who have done faith¬ 
ful service in its army or navy. Congress has gener¬ 
ously provided for the discharge of those obligations 
in a system of pensions more munificent than has ever 
before been known in the history of the world. But it 
would be an insult to the intelligence of Congress to 
suppose that it contemplated any degradation of the 
civil service by the appointment to or continuance in 
office of incompetent or inefficient clerks simply because 
they had been honorably discharged from the military 
or naval service. The preference, and it is only a 
preference, is to exercise as between those ‘equally 
qualified,’ and this petitioner was discharged because 
of inefficiency. That, it may be said, does not imply 
misconduct but simply neglect, but a neglected duty 
often works as much against the interests of the Gov¬ 
ernment as a duty wrongfully performed, and the Gov¬ 
ernment has a right to demand and expect of its em¬ 
ployes not merely competency, but fidelity and atten¬ 
tion to the duties of their positions. 

“Nowhere in these statutory provisions is there any¬ 
thing to indicate that the duty of passing, in the first 
instance, upon the qualifications of the applicants, or, 

provided they are found to possess the business capacity necessary 
for the proper discharge of the duties of such offices.” 

Section 3 of the Act of August 15, 1876, 19 Stat. 169 read: 

“That whenever, in the judgment of the head of any department, 
the duties assigned to a clerk of one class can be as well performed 
by a clerk of a lower class, or by a female clerk, it shall be lawful 
for him to diminish the number of clerks of the higher grade and 
increase the number of the clerks of the lower grade within the limit 
of the total appropriation for such clerical service: Provided, That in 
making any reduction of force in any of the executive departments, 
the head of such department shall retain those persons who may be 
equally qualified who have been honorably discharged from mili¬ 
tary or naval service of the United States, and the widows and 
orphans of deceased soldiers and and sailors.” 




later, upon the competency or efficiency of those Who 
have been tested in the service, was taken away frbm 
the administrative officers and transferred to the courts. 
Indeed, it may well be doubted whether that is a di^ty 
which is strictly judicial in its nature. It would se^m 
strange that one having passed a civil service exarhi- 
nation could challenge the rating made by the commis¬ 
sion, and ask the courts to review such rating, thus 
transferring from the commission, charged w’ith tjhe 
duty of examination, to the courts a function which is, 
at least, more administrative than judicial; and iif 
courts should not be called upon to supervise the results 
of a civil service examination equally inappropriate 
would be an investigation into the actual work done 
by the various clerks, a comparison of one with another 
as to competency, attention to duty, etc. These are 
matters peculiarly within the province of those who 
are in charge of and superintending the departments, 
and until Congress by some special and direct legisla¬ 
tion makes provision to the contrary, we are clear 
that they must be settled by those administrative 
officers.” 

Appellants’ contention (Brief, p. 27) that the decision in 
the Keim case was set aside by the Act of August 23, 19i2, 
37 Stat. 413, is wholly without support. The 1912 statute 
did no more than describe with clear particularity th^n 
before the preference to be granted veterans “in the 
event of reductions in force,”it did not even suggest 
the retention in office of less efficient employees or tljie 
transfer to the judiciary of supervision over the determina¬ 
tion of competency of Federal employees. The Keim deci¬ 
sion was cited with approval after the 1912 legislatioji. 
Eherlein v. United States, 252 U.S. at 84. The 1944 Act 
likewise leaves the Keim decision untouched; it has been 
cited with approval by this Court since 1944. Carter y. 
Forrestal, supra; Bailey v. Richardson, 182 F. (2d) at 58, 
note 41. 


Section 4 of the Act of Aug. 23, 1912, reads in relevant part: 
« * * * in event of reductions being made in the force in 
any of the executive departments, no honorably discharged soldiW 
or sailor whose record in said department is rated good shall be 
discharged, or dropped, or reduced in rank or salary.” This statute 
was repealed by Public Law 873, 8151 Cong. c. 1123, Sec. ly 
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CONCLUSION 

For the reasons set forth above, it is respectfully sub¬ 
mitted that the judgment of the District Court herein, dis¬ 
missing the complaint, should be affirmed. 

Holmes Baldridge, 
Assistant Attorney General. 

George Morris Fay, 
United States Attorney. 

Edward H. Hickey, 

Joseph Kovner, 

Attorneys, Department of Justice. 
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APPENDIX 
Filed April 1, 1949 

Affidavit in Support of Defendants Motion to Dismiss or 

For Summary Judgment 

John L. Sullivan, being duly sworn, deposes and says:: 

I 

I am now, and have been since September 18, 1947, the 
Secretary of the Navy, and make this affidavit in that 
capacity. 

II 

As the Secretary of the Navy, I am responsible for p(ir- 
sonnel activities of the Naval Establishment, including the 
Mare Island Naval Shipyard. Policies and proceduies 
governing civilian emplo 3 nnent in the Naval establishment 
are promulgated at my direction. The authority to eff(jct 
the personnel action complained of by Mr. Clark F. Rey¬ 
nolds and the other plaintiffs has been delegated by me to 
the Commander, Mare Island Naval Shipyard, by appi’o- 
priate Naval Civilian Personnel Instruction No. 135. 

III 

At the close of the recent hostilities, the Navy Depart¬ 
ment was confronted with the task of effectuating a reduc¬ 
tion in civilian personnel from an all time high of approxi¬ 
mately 750,000 employees to a peacetime complement of 
approximately 340,000 civilian employees. 

IV 

The records of the Navy Department reveal that on June 
30,1938, the total civilian personnel employed by the Navy 
Department in the continental United States and other 
areas totaled 69,268; on June 30, 1939 it totaled 85,793; on 


(Is) 
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June 30,1941, it totaled 225,620; on June 30,1942, it totaled 
437,078; on June 30, 1943, it totaled 646,305; on June 30, 
1944, it totaled 736,002; on March 31,1945, it reached a peak 
of 753,367. 

V 

It is well established that the Navy Department was able 
to accomplish its mission during World War II in the highly 
effective manner that it did by reason of the fact that prior 
to, and at the inception of World War II, it had in its em¬ 
ploy a highly skilled, and well developed nucleus of civilian 
specialists in its industrial establishments, including the 
Mare Island Naval Shipyard. This civilian nucleus, 
around which the Navy was able to build an efficient war¬ 
time industrial organization, represented years of experi¬ 
ence, “know-how,” and the highest attainment of skill in 
the various trades and crafts; largely composed of non¬ 
veterans. Consequently, to a large extent, the efficiency of 
operation of the Naval Establishment, including the Mare 
Island Naval Shipyard, depends upon this nucleus of well 
developed and skilled non-veterans. 

VI 

During periods of expansion like the emergency period 
immediately prior to World War II, and up to and including 
the peak employment period, the skills of the nucleus above 
referred to are invaluable. The needs for supervisory 
skills in the shipyards during such a period, however, are 
acute. Consequently, it is not infrequent at such time that 
an employee of limited experience is promoted upon evi¬ 
dence of minimum administrative ability and a capacity for 
supervision over only a small segment of an operation. 

vn 

It is the Navy Department’s policy, for which I am re¬ 
sponsible, to obtain all grades of supervisors by promotion 
from lower grades. The reverse of this policy is followed 
in reducing the force of the Department’s civilian em¬ 
ployees in a period of reduced work load and budget. Re¬ 
duction in force is carried out to the greatest possible extent 
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at the lowest levels of skills. This reduction inevitably 
necessitates a subsequent reorganization and readjustment 
of supervisory personnel. It is essential in making tjhis 
reorganization or readjustment to preserve the high degree 
of efficiency in shop operation that is required for the lul- 
fillment of the mission of the Naval establishment. Two 
considerations are, therefore, paramount in making nedes- 
sary adjustments: 

1. Recognition of the statutory employment rights 
of veterans; and 

2. Maintenance of the high standard of efficiency! in 
the Naval establishment. 

VIII i 

In this connection, I addressed a communication, dated 
June 27, 1946, to all Naval and Marine Corps activities 
stating that “the Navy Department policy on veterans 
preference, stated in Naval Civilian Personnel Instructions 
245.5 is as follows; 

“a. The policy of the Navy Department is to 
operate willingly and completely in carrying out 
letter, and the spirit of the statute and reg 
which accord veteran preference. This policy 
that; 

(1) The rights and privileges accorded 
by law and regulations be extended 
and without discrimination. 

(2) Within the limitation of law and regul; 
and within the dictates of good management, 
practical consideration be given to preference 
bles whenever an administrative action of a 
tionary nature is to be taken. 

(3) Reasonable requests of veterans be granted if 
administratively feasible. 

“b. Ignorance of the law and the policy shall be 
corrected. It is the responsibility of all heads of activi¬ 
ties to assure that administrative actions of their shb- 






ordinates are not taken in ignorance of the rights of 
preference eligibles. Personal nonagreement with the 
law or policy must not influence any official’s adminis¬ 
trative action.” 

IX 

As a result of various determinations by the Civil Service 
Commission, I issued, on 14 April 1947, a letter of further 
instruction to all Naval and Marine Corps activities em¬ 
ploying civilian personnel. This letter, a copy of which is at¬ 
tached hereto and made a part hereof as Exhibit 1, directed 
that the additional safeguards of the rights of veterans 
therein prescribed should be observed in all cases involving 
the demotions of veterans. 


X 

I further directed that NCPI 160, and particularly para¬ 
graph 6.3 thereof, be amended to conform to the instructions 
set forth in Exhibit 1 above. A copy of NCPI 160 as 
amended is attached hereto and made a part hereof as 
Exhibit 2. 

XI 

It is my opinion that the administrative discretion pro¬ 
vided for by paragraph 6-3 c(5) of Exhibit 2 is essential 
for the discharge of my responsibility to maintain in the 
Department of the Navy the high degree of efficiency that 
is required for the performance of its mission. 

John L. Sullivan. 
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EXHIBIT 1 ! 

Navy Department | 

Washington 25, D. C. 

CPL&D-47-40 DF 

SecNav OrR:270:mjc 14 Apr. 1947 

Circular Letter 

To: All Naval and Marine Corps Activities Concerned. 

Subj: Restoration to Group IVa Supervisory Positio]|is 
of Certain Demoted Veteran Preference Employees in t|ie 
Naval Establishment. | 

Refs: (a) CSC Itr to OIR, Navy Dept., of 31 Mar 1947. 
(b) ALNAV #93 of 2 Apr. 1947. 

1. The Civil Service Commission in reference (a) ren¬ 
dered a decision bearing on the application of the Veter¬ 
ans’ Preference Act to the demotion of subject employees. 
It will be noted that the Civil Service Commission in this 
decision upholds the propriety of the Navy’s procedure 
for adjustment of Group IVa supervisory force as contaim 
in NCPI 160. The Civil Service Commission’s adverse 
decision on the cases under consideration was based wholly 
on the fact that the notices of intention to demote were 
held not to comply with Section 14 of the Veterans’ Pref¬ 
erence Act which Section reads in pertinent part as follows: 

“No permanent or indefinite preference eligible . . . 
shall be . . . reduced in rank or compensation . . . 
except for such cause as will promote the eflSciency of 
the service and for reasons given in writing . . . 
stating any and all reasons, specifically and in detail” 


2. It appears from the Commission’s decision that the 
notices of intention to demote the preference employees in 
question did not contain the reasons in sufficient detail |to 
enable the affected employees to join issue with the Na^y 
Department on whether the proposed action was for su^h 
cause as would promote the eflSciency of the service. The 
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mere use of sucli terms as “lack of funds” was not enough 
because not being coupled with sufficient additional detail, 
the notice failed to show the affected employees why the 
efficiency of the service was promoted by their individual 
selection for demotion. 

3. In accordance with the Commission’s decision and 
recommendation, the Department has directed the restora¬ 
tion of those appellants whose notices were held to be 
defective. There are perhaps other veteran Group IVa 
supervisors demoted under the procedures in NCPI 160 
whose notices contained statements of the reasons for demo¬ 
tion which are no more “specific and in detail” than were 
furnished to these appellants. It is vital that the Navy, 
in keeping with its established policy of adhering to the 
spirit as well as the letter of the Veterans’ Preference Act, 
should examine all of the demotion notices given to its 
Group IVa veteran preference supervisors and make cer¬ 
tain that complete conformity with the requirements of 
the Veterans’ Preference Act has been obtained. When¬ 
ever under close scrutiny and review the demotion of a 
veteran preference Group IVa supervisor does not appear 
to have been in absolute conformity to the requirements 
of the Veterans’ Preference Act, immediate corrective ac¬ 
tion must be offered. 

4. In view of the above, it is directed that: 

a. All activities who since 27 June 1944, the date of 
the Veterans’ Preference Act, have demoted veteran 
preference Group IVa supervisors, shall immediately 
examine each demotion notice issued and make a finding 
that the notice in question does or does not meet the 
requirements of the Veterans’ Preference Act. To 
meet the minimum requirements of Section 14 of the 
Veterans’ Preference Act as adhered to by the Civil 
Service Commission. 

(1) the demotion must have been for such cause 
as would promote the efficiency of the service; 

(2) the notice must have been in writing and must 
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have been given thirty days in advance of the ejffec- 
tive date of the demotion; 

(3) the notice must have stated any and all reasons, 
specifically and in detail, for the proposed action; 
(See paragraph Ih below for elements considered 
necessary for compliance with this requirement].) 

(4) the notice must have advised the veteran pjref- 
erence employee of his right to protest to the issiping 
authority and his right to appeal to the Civil Serjvice 
Commission. 

h. Where notices are found to be defective, the Vet¬ 
eran preference Group IVa supervisor adversely af¬ 
fected shall be immediately otfered restoration to the 
position from which he was originally demoted. 

c. Wherever restoration is offered, the individual 
being restored shall be informed that the best interfests 
of the service will determine whether or not he can 
retain the position to which restored and he shall be 
advised, in so far as it is possible to foresee, what 
prospects he appears to have for retention in jthe 
position to which restored. 

5. To assist Commanding Officers in carrying out the 
directives contained in paragraph 4 of this circular letjter, 
the following procedures are recommended: 

a. Compile a list of all veterans who have been de¬ 
moted from Group IVa supervisory positions sincq 27 
June 1944, the date of the Veterans^ Preference A-ct. 

h. Examine all demotion notices and make a finding 
as to whether requirements of Section 14 of the yet- 
erans^ Preference Act were met. 

c. Where it is found these requirements were rjiet, 
so advise the veteran concerned, advising him at the 
same time that if he feels this finding is incorrect] he 
may within fifteen days request that it be revie\|ed. 

d. WTiere it is found that the requirements were inot 
met whether or not the employee is still on the rolls 
and whether or not he may have had subsequent dejno- 
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tions, so advise the veteran in writing, including the 
following: 

(1) that he will be restored to the position from 
which demoted if he advises within ten days that he 
desires such restoration, provided that if no accept¬ 
ance is received within ten days of his receipt of the 
offer, he will be considered as having declined the 
offer, and provided further that in the event of 
acceptance, he must report for duty within a reason¬ 
able time, such reasonable time to be determined 
by the Commanding Officer. 

(2) that if he accepts restoration a further read¬ 
justment of the supervisory force may be required 
and his retention in the restored position will be 
determined by considerations necessary to promote 
the efficiency of the service. 

(3) that as far as can be foreseen at this time, 
by full consideration of his veteran preference and 
considering his qualifications compared with those 
of all supervisors with whom he will have to com¬ 
pete, it appears that his prospects for such retention 
are (good), (fair), (poor), (uncertain), (doubtful), 
(etc.). Employees entitled to restoration but who 
have been retired should be cautioned that accept¬ 
ance of restoration may affect their retirement status 
and rights. 

6. After the restoration of supervisors pursuant to this 
letter, selection of such supervisors for demotion as may 
be necessary should be made on the basis of the criteria 
contained in NCPI 160.6. These include provisions for 
selection of supervisors for demotion according to competi¬ 
tive areas, competitive levels, groups and sub-groups simi¬ 
lar to those used in reductions in force. They also provide 
for exceptions to this order of selection when such excep¬ 
tions can be shown to be necessary to promote the efficiency 
of the service, because the qualifications of the supervisor 
retained are unique, or are clearly superior to the qualifica¬ 
tions of the supervisors to be demoted. A supervisor 
should not be excepted from the normal order of demotion 
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unless his qualifications are such that the exception j can 
clearly be justified on an individual case basis in connecjtion 
with any appeals that may arise as a result of the exception. 

7. In all future demotions of veteran preference Gifoup 
IVa supervisors, including those demoted after restora¬ 
tion, the notice of intention to demote shall contain at least 


the following: elements: 


! 


a. A general statement as to why a demotion is nec¬ 
essary, as for example, lack of funds, decrease in work¬ 
load or reductions in force of lower employees making 
demotion of supervisors necessary. 

h. Statement of reasons why the specific employee 
has been selected for demotion. 

(1) This part of the statement should contain a 
statement that the qualifications of the addressee 
have been carefully considered in comparison ^th 
the qualifications of all persons with whom he ^s in 
competition, including persons whose assignutient 
to his present position may be contemplated. j 

(2) That selection for demotion was the result of 
such comparison. 

(3) That the names of persons with whom his 
qualifications have been compared, including the 
names of persons whose assignment to his present 
position is being considered, will be made available 
to him at the ofiice of the Industrial Relations Ofeer 
or other designated point. 

(4) That the notice advise the veteran preference 
employee of his right to protest to the issuing author¬ 
ity and his right to appeal to the Civil Service (jom- 
mission. 

(5) Any other and more specific reasons Con¬ 
sidered locally or individually applicable. 


c. Statement that in view of the above facts, 
demotion is considered to be necessary to promote] 
efficiency of the service. 


8. In demoting any veteran preference employees, includ¬ 
ing supervisors, either originally or after restoration in 


his 

the 
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accordance with this letter, the employee must be accorded 
all the rights prescribed in NCPI 45.11. NCPI160 is being 
amended accordingly. 

9. Enclosure 2 is a sample notice of proposed demotion 
which contains all of the essential elements required for 
compliance with Section 14 of the Veterans’ Preference 
Act. This notice form may be adapted for local use in 
so far as appropriate and applicable. 

10. In the cases of employees restored to former positions 
pursuant to this letter, the efficiency rating held by the em¬ 
ployee at the time of his demotion, the notice of which was 
found inadequate, will be the appropriate efficiency rating. 

11. The Navy Department does not have authority to 
honor any claims for retroactive pay which may arise as re¬ 
sult of restoration of any employee to his former position. 

12. Restoration to a former position will not operate to 
make time spent in a lower position creditable toward pe¬ 
riodic pay increases in the position to which restored. 

13. For the purpose of making further adjustment in su¬ 
pervisory force after restorations made pursuant to this 
letter, supervisory retention credits shall be computed as 
if the original demotion had not taken place. 

14. The instructions in this letter are specifically appli¬ 
cable to veteran preference Group IVa supervisors. Cases 
of any other veteran preference employees who may have 
been demoted will be handled individually as occasion re¬ 
quires. 

15. In the event the restorations required by this letter 
place the naval establishment above established personnel 
ceilings, any such excess personnel will be considered as 
outside ceiling requirements. 

16. Reference (b) is hereby superseded. 

John L. Sullivan, 
Acting Secretary of the Navy. 

Ends: (HW) 

1. Copy of ref (a). 

2. Copy of Sample Notice. 

DISTRIBUTION: 

OIR Special List #25, 25c and 25f. 
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Copy 

UxiTED States Civil Service Commission 
Washington 25, D. C. 

March 31, 194|. 

P. B. Nibecker, Rear Admiral, USN 
Chief, Office of Industrial Relations 
Navy Department 
Washington 25, D. C. 

Dear Admiral Nibecker: 

Reference is made to the appeals of certain veterans ^ho 
were demoted from Leadingmen to Journeymen positidns, 
Boston Naval Shipyard. These appeals were the subject 
of a hearing before the Commissioners on February 14, 
1947, at which time you represented the Navy Department. 

After most careful consideration of the representatij)ns 
made by the Department and the veterans or their rejjre- 
sentatives, the Commission has decided the cases in favor 
of the veterans. A copy of the Commission’s opinion set¬ 
ting forth the reasons for its decision is inclosed. It is 
recommended that corrective action be taken by restoring 
the veterans to the supervisory positions from which they 
were demoted. 

By direction of the Commission: 

Very sincerely, 

Harry B. Mitchell, 

President. 


Inclosure 9631. 

United States Civil Service Commission 


Opinion of Commission in Connection with Certain 
Appeals Made by Employees of the Boston Naval 
Shipyard under the Provisions of Section 14 of the 
Veterans’ Preference Act 

Summary of Opinion — The Civil Service Commission 
agrees that under the language of the Veterans’ Prefer- 
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ence Act of 1944 the Navy Department has the right to con¬ 
sider the eflSciency of the service in connection with any 
demotions which it decides to make. However, in making 
demotions it must proceed in the manner specified by the 
Congress in enacting Section 14 of that Act. 

The Commission has decided that it did not so proceed 
in the notices given the appellants in the cases before it, 
and therefore its decision is in favor of the appellants 
(veterans). 

Opinion 

A group of veterans who were demoted from leading- 
men positions in the Boston Naval Shipyard have appealed 
to the Commission under the provisions of section 14 of 
the Veterans’ Preference Act of 1944. 

The appellants point out that a group of leadingmen were 
demoted to journeymen positions and that, after this action 
was taken, nonveteran quartermen were demoted to some 
of the positions which became vacant as a result of the de¬ 
motion of the leadingmen. 

The appellants contend that this action on the part of 
the Navy Department was in violation of the Veterans’ 
Preference Act of 1944. 

The Navy Department, however, contends that under 
the Commission’s reduction in force regulations quarter- 
men and leadingmen are not in competition with one an¬ 
other. The Department points out that, in determining 
what leadingmen were to be demoted, and then later in de¬ 
termining what quartermen were to be demoted, it complied 
with the Commission’s reduction in force regulations. 

We have also had presented to us another group of cases 
in which the same type of action was taken. These cases 
dilfer from the first group, however, in that notices were 
given simultaneously to both the quartermen and the lead¬ 
ingmen. The notices were so timed, however, that no 
quarterman was demoted to a leadingman position until 
after all of the leadingmen had been demoted. 

In the first group of cases the regional office of the Civil 
Service Commission decided the appeal in favor of the 
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Navy Department. The Board of Appeals and Review! has 
recommended that the decision of the regional ofiSce should 
be affirmed. ! 

In the second group of cases, the regional office decided 
in favor of the appellants on the ground that the notkes 
were given simultaneously to the quartermen and the l^ad- 
ingmen. The Board of Appeals and Review has recom¬ 
mended that this action on the part of the regional ojffice 
should be reversed on the ground that, although the notices 
were given simultaneously, the demotion of the quarjter- 
men did not, in fact, take place until after the leadingi|Qen 
had been demoted. ! 

In considering both groups of cases, the distinction 1 be¬ 
tween a “reduction in force” and a “demotion” must| be 
kept in mind. 

The Commission’s retention preference regulations Ide- 
fine “reduction in force” as follows: ] 

“Reduction in force means the involuntary separation 
from the rolls of a department or furlough in excess 
of 30 days of one or more employees in order to redjice 
personnel.” 

In our Federal Personnel Manual, we have included in 
the chapter on Reduction in Force (Chapter R-3), the fol¬ 
lowing statement: 

“There are several ways to cut down the number of 
employees in a particular line of work at a particular 
place. Employees may be transferred or reassigiled 
to other positions, separated for cause, or demoied 
without regard to retention preference regulations. 
Actions other than separations and furloughs for mbre 
than 30 days are not subject to those regulations be¬ 
cause they are not regarded as ‘reductions in force.| ” 
(Underlining supplied) 

The following additional statements have also been in¬ 
cluded in this Chapter: j 

“If the personnel official is going to reduce the nuin- 
ber of employees in higher grades by demotion, liis 



office must know how to select the employees for the 
demotion. Although demotions are not ‘reductions in 
force’ as defined in the regulations, retention order can 
be used fairly and reasonably in selecting employees 
for demotion. However, demotion in grade made in 
conjunction with reductions in force may not result 
in displacement by the demoted employee of another 
employee in a higher retention sub-group. Demotions 
may be made before, during or after a reduction in 
force.” (Underlining supplied) 

The inclusion of these statements in the Federal Person¬ 
nel Manual Chapter on reduction in force is in conformity 
with the provisions of the Veterans’ Preference Act of 1944 
in that section 12 of that Act deals only with the question of 
“reduction in personnel”. 

The only reference to “demotions” in the Veterans’ 
Preference Act of 1944 is in section 14. That section reads 
in part as follows: 

“No permanent or indefinite preference eligible who 
has completed a probationary or trial period employed 
in the civil service or in any establishment, agency, 
bureau, administration, project, or department, here¬ 
inbefore referred to shall be discharged, suspended for 
more than 30 days, furloughed without pay, reduced in 
rank or compensation or debarred for future appoint¬ 
ment except for such cause as will promote the eficiency 
of the service, and for reasons given in writing, and 
the person whose discharge, suspension for more than 
30 days, furlough without pay or reduction in rcunk 
or compensation is sought shall have at least 30 days 
advance written notice .... stating any and all 
reasons, specifically and in detail, for any such pro¬ 
posed action ...” (Underlining supplied) 

The cases now before us very clearly fall in the category 
of “demotions” and not “reductions in force.” 

We must, therefore, consider the appeals under section 14 
of the Veterans’ Preference Act. In doing so, we recognize 
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that the Navy Department in determining what persons, 
in a specific competitive area, were to be selected for de¬ 
motion conformed to the retention preference regulations 
issued under section 12. In doing so, the Navy Department, 
insofar as this particular aspect of the matter is concerned, 
went beyond the requirements of the Veterans’ Preferencie 
Act. This is clearly indicated by the Commission’s o-wn 
statements in the Federal Personnel Manual chapter on 
Reduction in Force when we point out that the retention 
preference regulations are not applicable to demotions. 

It is necessary for us, however, in the consideration of 
these appeals to determine whether or not the Navy D(j- 
partment did conform to the requirements set forth ^n 
section 14 of the Veterans’ Preference Act. 

Under section 14 there are two basic requirements. The 
first requirement is that the person to be demoted “shall 
have at least 30 days advance written notice.” The Navy 
Department did comply with this particular provision in 
these cases. 

The second requirement is that the notice shall state “any 
and all reasons, specifically and in detail, for any such pro¬ 
posed action.” 

In these cases the Department’s notice stated that the 
action was being taken because of lack of funds. 

The appellants in these cases contend that this notice 
did not state “any and all reasons, specifically and in detail ’ 
for the proposed action. They point out that the Navy 
Department defends its actions on the ground that they 
were “for such cause as will promote the efficiency of the 
service,” in that these actions made it possible for the Navy- 
Department to retain its most experienced and best quali¬ 
fied persons in supervisory positions. 

The appellants maintain that if this is the Navy Depart¬ 
ment’s real reason for the actions taken it should have so 
stated in the notices which were given to the leadingmer,. 
The appellants allege that if this had been done it would 
have enabled them to join issue with the Navy Department 
in these cases on the question of whether or not the proposed 
actions were necessary in order to “promote the efficiency 
of the service.” We feel that this point is well taken. 
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We are, therefore, deciding these appeals in favor of the 
appellants (veterans) on the ground that the notices given 
by the Navy Department did not conform to the require¬ 
ments of section 14 of the Veterans’ Preference Act. 

In making this finding, we recognize that the information 
brought out at the various hearings indicates very clearly 
that the Navy Department feels that the actions taken are 
necessary actions in order to “promote the efficiency of the 
service.” We find, however, that the reasons for arriving 
at such a conclusion should have been set forth by the Navy 
Department in its notices to these appellants, so that, if 
they so desire, they could join issue with the Navy Depart¬ 
ment by appealing under the provisions of section 14 of 
the Veterans’ Preference Act. If such appeals were taken, 
it would then be necessary for the Commission to deter¬ 
mine whether the actions taken by the Navy Department 
were actions which were permissible under the Veterans’ 
Preference Act because they were of such a nature as to 
“promote the efficiency of the service.” 

In other words, we agree that, under the provisions of 
section 14 of the Veterans’ Preference Act, the Navy is 
given the right to consider the question of efficiency in de¬ 
termining how its force is to be reorganized as a result of 
a reduction in its available funds. But, in giving considera¬ 
tion to this factor, it must do so in the manner specified by 
the Congress in enacting section 14. 

Approved by the Commission March 24, 1947. 

• •••••• 
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EXHIBIT 2 


Navy Civilian Personnel Instructions NCPI 160.1-2 


OIR, UnderSecNav 


7 October 1948 


Instruction 160 


Promotions, Reassignments and Changes to Lower Gracje 

Section 1. General provisions. [ 

2. Promotions and reassignments to graded posi¬ 

tions {omitted). | 

3. Promotions and reassignments to ungradejd 

positions {omitted). | 

4. Promotions and reassignments of persons enji- 

ployed under personal service contracts and 
under Schedule A or B {omitted). 

5. Promotion and reassignment program for tl^e 

departmental service. 

6. Changes to lower grade. 

7. Documents superseded {omitted). 


Section 1, General Provisions 


Paragraphs 

Scope . 1-1 

Definitions. 1-2 

Policy. 1-3 j 

Legal basis . 1-4! 

Tenure of employees promoted, reassigned or | 

changed to lower grade. 1-5 

Waiver of physical requirements in compliance 
with the Veterans’ Preference Act of 1944.... 1-6 I 

Delegation of authority to effect promotions, re¬ 
assignments, changes to lower grade. 1-7 

Determining qualifications for reassignment in 

reduction in force. 1-8 

Corrective action. 1-9 

1-1. Scope.— The provisions of this Instruction apply to 
all civilian employees of the Naval Establishment in th^ 
departmental and field service. 1 











1-2. Definitions. — a. For purposes of uniform interpre¬ 
tation of this Instruction, the following terms are defined: 

(1) Graded positions .—All departmental and Group 
IVb field positions which are subject to the provisions 
of the Classification Act of 1923, as amended. For the 
purpose of this Instruction, upon effective date of 
change of allocation, a graded position is considered to 
become another position. 

(2) Ungraded positions .—All positions, such as those 
in Groups I, II, III, and IVa of the field service and 
certain departmental positions in Washington, D. C., 
the compensation for which is fixed by appropriate 
administrative authority. Each ungraded position 
usually has a pay rate range with several rates of pay, 
for example—minimum, intermediate, and maximum. 

(3) Promotion .—Change from one position to another 
position of higher grade or higher minimum salary 
within the Naval Establishment without break in serv¬ 
ice of one workday. This means change to a position 
involving greater duties and responsibilities and usu¬ 
ally a higher salary. This term includes restoration 
to former position, upon recommendation by the Com¬ 
mission, after appeal from change to lower grade under 
the Veterans’ Preference Act of 1944 or under C.S. 
Reg. 9.105. However, it does not include a “pay in¬ 
crease” given to an employee during continued em¬ 
ployment in the same grade or pay rate range, such as 
a “Pay Increase—Periodic” from the minimum pay 
rate to the intermediate pay rate in the same position 
(NCPI 195). 

(4) Change to lower grade .—Change from one posi¬ 
tion to another position of lower grade or lower mini¬ 
mum salary within the Naval Establishment, without 
break in service of one workday. This action is the 
converse of promotion. 

(5) Reassignment. —Change, without promotion or 
change to lower grade, from one position to another 
position in a different line of work (such as clerk to 
stenographer, chauffeur to surveyman, etc.), or in the 
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same line of work (such as clerk-searcher to clejrk- 
recorder), or in service (such as SP to CAF, CAF to |P) 
within the Naval Establishment without break in se^- 
ice of one workday. (In lieu of “Reassignment” hse 


the terms “Promotion” or “Change to Lower Gradje” 
when they are applicable.) | 

(6) Same line of work .—In determining whether [or 
not two positions are in the same line of work for l|;he 
purpose of changing an employee noncompetitivdy, 
activities will be guided by the criteria that follow. If 
both positions are filled from the same civil servi^ce 
register and the examination requirements are the same 
for both positions, then the two positions are in ^he 
same line of work. For example, clerk positions CAF-1 
through CAF-4 are in the same line of work under this 
guide. It is generally true that positions within the 
same classification series are in the same line of wo^k, 
provided there is no significant difference in the duties 
of the two positions. In case of doubt, the appropriate 
Commission Office should be consulted before taking the 
noncompetitive action. | 

h. NCPI 135.3 contains the standard terminology to be 
used on personnel action forms. | 

• I 

1-3. Policy. — a. General statement. — The policy of t^ie 
Navy Department is to effect maximum utilization of eijn- 
ployee skills and qualifications and to provide employejes 
with opportunities for advancement by promotion or ije- 
assignment to positions where their services are mopt 
needed. If equally qualified, first consideration in filling 
vacancies will be given employees in the immediate organi¬ 
zation. Other factors being equal, length of service within 
the Naval Establishment will govern. An outside Candida te 
will be brought in only after consideration of all available 
candidates within the activity and conclusion that the out¬ 
side candidate’s qualifications are superior to those of ary 
of the candidates within the activity. 

h. Positive action reqmred .—^Where possible, searching 
inquiry should be made to discover and to develop tfie 
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talents of any employees whose abilities are not being fully 
utilized so that promotions or reassignments to more re¬ 
sponsible or more critical positions may be effected. 

1-4. Legal Basis. — a. Statutory provisions. —The respon¬ 
sibility for establishing requirements for ebgibility and 
examining qualifications for promotion or reassignment in 
the Federal civil service is vested in the Civil Service Com¬ 
mission by section 7 of the Civil Service Act of 16 January 
1883 (22 Stat. 403; 5 USC 632 et seq.) which provides that 
“no person shall be employed to enter or be promoted * * * 
until he has passed an examination, or is shown to be spe¬ 
cifically exempted from such examination in conformity 
herewith”. 

h. Civil Service Commission regulations. —The provi¬ 
sions of Civil Service Regulations 8 and 10 and other in¬ 
structions of the Commission are incorporated in this In¬ 
struction. 

1-5. Tenuhe of Employees Promoted, Reassigned or 
Changed to Lower Grade. — a. Employees serving y/nder 
permanent civil-service appointments. —An employee with 
competitive status serving under a permanent civil-service 
appointment has not lost, nor does he lose, his permanent 
tenure by virtue of subsequent promotion, reassignment or 
change to lower grade. 

(1) An employee promoted before the completion of 
probation shall be required to complete his probation 
in the position to which promoted. 

h. Employees serving under war-service appointments .— 
Any employee appointed or reappointed under the War 
Service Regulations and who was subsequently promoted, 
reassigned, or changed to lower grade has war-service 
tenure. The services of such war-service employees will 
terminate not later than six months after the war, unless 
legally extended, or unless the employee achieves com¬ 
petitive status under appropriate regulations. 

c. Time limitations on promotions or reassignments .— 
Bureaus, offices, and field activities may administratively 
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place a time limit on the promotion or reassignment <l)f a 
permanent or war-service employee. This time limitation, 
which of itself will not affect the employees’ permanent or 
war-service tenure, may be for a definite or an indefinite 
period based on the return of a specific person with military, 
transfer, or other legal reemployment rights. See NCPIil20 
and NCPI 235. j 

1-6. Waiver of Physical Requirements in CoMPLiAb^cE 
WITH THE Veterans’ Preference Act of 1944.—The Yet- 
erans’ Preference Act of 1944 and the regulations of | the 
Civil Service Commission provide that any requirements 
as to age, height, and weight shall be waived in determiijing 
qualifications for promotion with respect to employees I en¬ 
titled to preference under the Veterans’ Preference Act of 
1944, unless any such requirement is essential to the per¬ 
formance of the duties of the position. After due (Con¬ 
sideration has been given to the recommendations of any 
accredited physician, the physical requirements shall be 
waived in the case of any such employee, provided h^ is 
found physically able to discharge efficiently the dutie^ of 
the position for which promotion is proposed. See NQPI 
115. 

1-7. Delegation of Authority to Effect PromoticIns, 
Reassignments, Changes to Lower Grade,— The authority 
to effect all types of personnel actions, including proijno- 
tions, reassignments, and changes to lower grade in the 
departmental service has been delegated, with certain lijni- 
tations, to the Chiefs of Bureaus and Offices of the Depart¬ 
ment, to the Commandant of the U. S. Marine Corps and 
to the bureau civilian personnel officers. For all positions 
in the field service except certain supervisory Group Wa 
positions, authority to effect such actions has been delegated 
to the commanding officers of field activities. (See NCPI 
135.2-3.) Personnel actions are effected in accordance with 
procedures outlined in NCPI 135. 

1-8. Determining Qualifications for Reassignment j in 
Reduction in Force.— ^When an employee is otherwise en¬ 
titled to reassignment under the provisions of section 2^.9 
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of the Retention Preference Regulations (NCPI 17Q), the 
normal qualifications standards prescribed in NCPI 160.2 
and 3: 

(1) Need not be observed if the activity, of its own 
accord, offers reassignment to a continuing position in 
the same or lower grade for which it believes the em¬ 
ployee to be qualified. Standard Form No. 62 need not 
be submitted for post-audit. 

(2) Will be applied if the employee’s qualifications 
are an issue in an appeal and the Commission makes a 
determination of qualifications. 

(3) Will be applied where an employee is being con¬ 
sidered for reassignment to a position in a higher grade 
level. Standard Form No. 62 must be submitted for 
either prior approval or post-audit as required in NCPI 
160.2-9, 2-lOc, 3-7 and 3-8. 

1-9. Corrective Action. —An activity may correct a non¬ 
competitive personnel action it has taken which was incon¬ 
sistent with or contrary to the Commission’s rules and regu¬ 
lations, without prior approval of the Commission and with¬ 
out reference to qualifications requirements, if the correc¬ 
tive action places the employee back in the position he last 
held prior to the erroneous action. 

1-10. Consideration for Promotion and Other Per¬ 
sonnel Actions of Employees Absent on Military Duty. 
—The Selective Service Act of 1948, approved 24 June 
1948, requires the maintenance of certain records for per¬ 
sons who leave positions other than temporary to enter 
active military service under the provisions of that Act. 
This includes persons with competitive status and persons 
who leave excepted positions without time limitation but 
excludes war-service or temporary employees. Detailed 
procedures for maintaining records in these cases are con¬ 
tained in NCPI 210.4. 

• •••••• 
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Section 5, Promotion and Reassignment Program for Ithe 

Departmental Service 

Paragraiphs 


Objective . 5|1 

Administration of the promotion program. 5-t2 


5-1. Objective. —It is the objective of the Navy Depjart- 
ment that the Department be staffed with the best qualified 
persons available. In filling vacant positions first consider¬ 
ation shall be given to the promotion or reassignment of 
the best qualified employees available within the Depart¬ 
ment. I 


5-2. Administration of the Promotion Program— a. Ad¬ 
ministration of the promotion system for the departmental 
service is a joint concern of the Bureaus and the Depart¬ 
mental Civilian Personnel Division, Administrative Ofiice, 
with the Bureaus responsible for designing and effectuating 
suitable bureau programs within the framework of the De¬ 
partment’s policy and standards, and Departmental Civil¬ 
ian Personnel Division responsible for the evaluation and 
integration of bureau programs. 

h. It is the responsibility of the Chiefs of Bureaus and 
Offices and the Commandant, U. S. Marine Corps, throijigh 
their Civilian Personnel Offices, to establish and administer 
promotion programs in their respective bureaus within |;he 
established policy and standards of the Department. Ad¬ 
ministration of these programs shall include preparatian, 
issuance and execution of the Bureau Program, adaptation 
of procedures appropriate to the particular requirements! of 
the Bureaus, dissemination of information on the burejau 
promotion plan to bureau employees, advice and assistahce 
to operating officials to enable them to carry out their re¬ 
sponsibilities under the established program, and consuljta- 
tion with Departmental Civilian Personnel Division regai-d- 
ing plans and procedures to implement the Departmental 
system. 

c. It is the responsibility of the Departmental Civilian 
Personnel Division to promulgate interpretations of tjhe 




24s 


policy, develop methods and procedures for guidance of 
bureaus, provide technical advice and assistance and central 
administration of the promotion program where more than 
one bureau is involved, and take action to assure that pro¬ 
posed and approved bureau programs and operations are 
in accord with the Department’s established policy. 

Section 6, Changes to Lower Grade 

Paragraphs 


General provisions . 6-1 

Changes to lower grade in lieu of separation by re¬ 
duction in force . 6-2 

Adjustment of ungraded supervisory force. 6-3 

Changes to lower grade for disciplinary reasons ... 6-4 

Changes to lower grade because of unsatisfactory 

efficiency ratings . 6-5 

Salary determination in changes to lower grade ... 6-6 

Changes to lower grade for other reasons. 6-7 

Report of change to lower grade. 6-8 


6-1. General Provisions.— The revised Civil Service Reg¬ 
ulations etfective 1 May 1947 and the Veterans’ Preference 
Act of 19'44 impose certain restrictions in etfecting changes 
to lower grade. Non-veteran permanent and war-service 
indefinite employees in the competitive service who have 
completed a probationary or trial period and veteran pref¬ 
erence eligible employees (See NCPI 245.4-1 and 4-2) who 
have completed a probationary or trial period in the com¬ 
petitive service or one year of current continuous employ¬ 
ment in positions excepted from the competitive service, 
shall not be changed to lower grade (reduced in grade or 
compensation) except for such cause as will promote the 
efficiency of the service and in accordance with procedures 
prescribed by the Civil Service Commission. (See NCPI 
160.6-7.) Such veteran preference eligible employees whose 
change to lower grade (including change to lower grade re¬ 
sulting from classification action) is proposed must be 
given thirty (30) days advance written notice of such pro¬ 
posed change in accordance with the provisions of the Vet- 
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erans’ Preference Act; and it is the policy of the Navy De¬ 
partment to give, whenever practicable, a similar tliirty 
(30) day notice to non-veterans and to peacetime veterans 
not entitled to special rights under Section 14 of the 
Veterans’ Preference Act of 1944 prior to change to 
lower grade. When change to lower grade, including ad¬ 
justments in the supervisory force, involves reduction in 
compensation the employee, veteran or non-veteran, shall 
be given the required 30-day notice of such action which 
shall become effective at the beginning of the first pay pe¬ 
riod following the expiration of the 30-day notice period, 
and the notice period shall not be extended by the grant of 
annual or sick leave. Since leave with pay is synonymous 
with work it may be granted at such times as activities may 
prescribe (see NCPI 105.3-2a), and will have no bearing on 
the effective date of the action to be taken. 

a. Non-veteran employees (includes peacetime veterans 
not entitled to special rights under Section 14 of the Yet- 
era/ns^ Preference Act of 1944). —A non-veteran employee 
serving under permanent or indefinite appointment who has 
completed a probational or trial period, and whose change 
to lower grade is proposed for administrative reasons, shall 
be notified in writing of the reasons why his chang<‘ to 
lower grade will promote the efficiency of the service and his 
right to appeal his change to lower grade through the estab¬ 
lished grievance procedures (NCPI 80). The reasons for 
change to lower grade shall be made a part of the records 
of the appropriate office. ★In addition explanatory re¬ 
marks may be entered on the personnel action form to sliow 
that the action was not caused by any question of capacity 
or conduct of the employee.^ 

h. Veteran preference employees. —Persons entitled to 
preference under the Veterans’ Preference Act of 1944 (see 
NCPI 245.4-1 and 4-2) who are serving under permanent or 
indefinite appointment and who have completed a pr(|>ba- 
tional or trial period, in positions under the Civil Service 
Rules or War Service Regulations, or one year of curient 
continuous employment in positions excepted from the com¬ 
petitive service, must be given at least thirty days advance 
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written notice stating any and all reasons specifically and < 

in detail, for the proposed change to lower grade. Such 
preference eligibles shall be informed of their rights to an¬ 
swer within a reasonable time, and they shall be allowed to 
answer the reasons for change to lower grade personally 
and in writing and to furnish affidavits in support of such ' ’ 
answer. The administrative officer shall reply thereto 
within a reasonable time. (See NCPI 45.) Section 14 of 
the Veterans’ Preference Act of 1944 requires that notice 
of intent to change to lovrer grade a person entitled to the 
benefits of that section shall state any and all reasons, spe¬ 
cifically and in detail, for any such proposed action and its ^ 

effective date. It should be noted, howrever, that changes to 
lower grade, whether of veteran or non-veteran employees, ' 
resulting from classification action, do not entitle the af¬ 
fected employee to lay claim to the position of any other 
employee. The determination by competent classification 
authority of the proper classification level into which the 
duties of a position place it, and the consequent fixing of the 
appropriate rate of pay for the position are functions re¬ 
quired by law and are considered to promote the efficiency ' 

of the service. See NCPI 156.8 and NCPI 155.8 for notice ' 

requirements before changing veteran employees to lower 
grade because of classification action. Except where he re- ^ 

quests a reduction in rank or salary solely for personal rea- ' 
sons and in his own interest, or for reasons resulting from ' 

classification action, or for cause, notice of intent to change 
a preference employee to a lower grade should contain the i 

following elements : 

' 4 

(1) A statement that the qualifications of the ad¬ 
dressee have been carefully considered in comparison 

with the qualifications of all persons with whom he is ' 
in competition, including persons whose assignment to ' 
his competitive level may be contemplated. ' 

(2) A statement that his selection for change to 

lower grade was the result of such comparison. ^ 

(3) A statement that the names of employees with 
whom his qualifications have been compared will be 
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made available to him at the office of Industrial 
Relations Officer or other designated point. 

(4) Any other and more specific reasons considered 
locally or individually applicable. 

(5) A statement that in view of the above facts, his 
change to lower grade is considered to be necesssiry to 
promote the efficiency of the service. 

(6) Information as to right to protest the action to 
the issuing authority and his right to appeal and. pro¬ 
cedures to follow. 

c. Appeals to the Civil Service Commission. —Persons 
entitled to preference under the Veterans’ Preferene^ Act 
of 1944 who are serving under permanent or indefinite ap¬ 
pointment and who have completed a probational or trial 
period and whose answer to the reasons for change to ] ower 
grade has received an adverse decision have the right to 
appeal to the Civil Service Commission within a reasonable 
length of time. See NCPI 45.11. 

d. Discrimvnation in cha/nges to lower grade. —The Civil 
Service Act and the Civil Service Regulations require that 
in making changes to lower grade no discrimination shall be 
exercised for political, religious, marital, or racial reasons. 

e. Experience and training standards. —^With the excep¬ 
tion of the written test requirement, the experience and 
training standards for promotion and reassignment con¬ 
tained in NCPI 160.2-7 for the graded service and NCPI 
160.3-6 for the ungraded service are applicable to all em¬ 
ployees being changed to lower grade. 

/. Length-of-service requirement. —The length-of-se(rvice 
requirement after appointment or acquisition of statu^ con¬ 
tained in NCPI 160.2-4 is applicable to all employees being 
changed to lower grade if the change to lower grade invl^lves 
a change in line of work. This requirement may be waived, 
however, if the action is being taken because of redu|etion 
in force or to avoid reduction in force. 

g. Effective date of change to lower grade. —A change to 
lower grade may not be made retroactively and is not Effec¬ 
tive prior to its approval by the officer in whom the appoint- 
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ing power for the position is vested. For information re¬ 
garding the determination of the effective date in any case 
where an employee will undergo a reduction in grade or 
salary as a result of a classification action, see NCPI 155.8 
for departmental positions and NCPI 156.8 for field posi¬ 
tions. 

h. Resignation after receipt of notice of change to lower 
grade. —An employee who resigns rather than accept 
change from one position to another of lower grade and 
salary resulting either from reduction in force or adjust¬ 
ment of the supervisory force (in any Group), or who 
resigns rather than accept transfer to another geographic 
area, will be considered for retirement purposes as having 
been involuntarily separated. See N(3 pI 185. See also 
NCPI 185.7 for retirement after resignation for the above 
reasons after 1 July 1945. The personnel action forms 
and records shall indicate involuntary separation and which 
of these conditions resulted in resignation. 

i. Refusal to accept change to lower grade. —An em¬ 
ployee notified of change to lower grade who refuses to per¬ 
form the duties of the lower grade position but does not 
resign may be separated in accordance with the provisions 
of NCPI 45 for refusal to perform assigned duties. 

j. Restriction on filling positions while retention sub¬ 
group A-1 (includes A-1 plus) and A-2 career employees 
are on furlough. —So long as retention subgroup A-1 (in¬ 
cludes A-1 plus) or A-2 career employees, with competitive 
status, of naval activities within the same geographic area 
are on furlough or in a nonduty status, no position should 
be filled within the geographic area for which such eligible 
is qualified and available, by change to lower grade of a 
retention group B or C employee. Exception to this policy 
concerning group B or C employees may be granted for the 
filling of purely temporary positions of three months or 
less duration. 

k. Withdrawal of Civil Service Commission authority .— 
When a “sufficient’^ probational register has been estab¬ 
lished the Commission withdraws authority to change to 
lower grade war-service and temporary indefinite em- 
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ployees to the position or positions. However, a wajr- 
service or temporary indefinite employee may be changid 
to lower grade to such a position if the change to lowtr 
grade is the result of reduction in force, or for the pur¬ 
pose of avoiding reduction in force. If the Commission his 
already started the regular displacement program for tike 
position, a nonstatus employee should not be changed io 
lower grade unless he would fall in a group not yet reached 
for displacement. See NCPI 160.6-2 for Navy Depart¬ 
ment policy on changes to lower grade in connection wiih 
reduction in force. See NCPI 160.2-2a(l) regarding Civjil 
Service Commission authority for noncompetitive actions 
in the departmental service. j 

l. Change to lower grade not to he requested. —^No eiii- 
ployee -will be requested or required to sign a form or let¬ 
ter requesting the employee’s change to lower grade. ! 

m. Restriction on filling positions reserved for veteran)s. 
—The restriction on filling positions reserved for veteraijs 
is also applicable to changes to lower grade. See NCPI 
160.2-17. 

n. Apportionment requirement .—The apportionment rei- 
quirements must be applied to changes to lower grade in 
connection with transfers from the field or non-apportioneq 
service to the departmental or apportioned service. See 
FPM P3-12 and 13 for apportionment requirements and 
exceptions to these requirements. 

6-2. Changes to Lower Grade in Lieu of Separation 
Reduction in Force.— a. General policy. —It is not th<p 
policy of the Navy Department to follow a general prac|- 
tice of effecting a series of changes to lower grades at th(^ 
expense of employees in lower grade positions (“bump^ 
ing”). However, changes to lower grades may be necesj- 
sary or advisable in some circumstances and may be offered 
in those cases in which such action is clearly in the besi 
interests of the activity, will contribute to the greater 
efficiency of the service, and will result in equity for em¬ 
ployees concerned. 

h. Mandatory placement. —Employees in certain reten¬ 
tion subgroups who are reached for action in a reduction! 
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in force must be given reasonable offers of reassignment or 
transfer to any suitable position for which they are quali¬ 
fied, as provided in NCPI170. These may involve a change 
to lower grade. 

6-3. Adjustment of Ungraded Supervisory Force.— a . 
ClrKinge in position. —Insofar as it is possible to avoid them, 
separation actions will not be applied to employees in 
Group IVa, to Planners and Estimators or Progressmen in 
Group III, to those employees who are supervisors in the 
Planner and Estimator or Progressman series whose posi¬ 
tions are allocated to Group IVb (normally CAF-11 and 
above), or to other employees in Group IVb positions which 
are normally filled by a direct line of progression from 
Group III or Group IVa positions. (The provisions of this 
paragraph will not apply to other positions under the 
Classification Act of 1923, as amended.) Following any 
reduction in the number of nonsupervisory employees for 
any reason, or whenever supervisory ratios are reduced, or 
when for any other reason (except changes to lower grade 
for inefficiency or as disciplinary action provided for in 
NCPI 45) it may be necessary to make some adjustment 
in the number of supervisory employees in the above cate¬ 
gories, such adjustments, so far as is practicable, shall be 
made by change to other appropriate supervisory or non¬ 
supervisory positions (including changes to lower grade). 
h. Procedures to effect changes. 

(1) Competitive areas and levels. —Competitive 
areas and levels shall be in accordance with the pro¬ 
visions of NCPI 170. 

(2) Retention groups and subgroups. —Retention 
groups and subgroups shall be set up by trades for 
such employees in accordance with NCPI 170. 

(3) Retention credits for adjustment of supervisory 
force. 

{a) Retention credits shall be computed by allow¬ 
ing one point for each full year of allowable service 
as indicated below, plus five points for an “Excel¬ 
lent” efficiency rating. Based on efficiency ratings 
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approved on or after 15 October 1946, three poiijits 
will be added for a “Very Good” efl5ciency ratiing 
and one point for a “Good (fully satisfactory)” 
rating. ! 

(b) Length of allowable service for Chief Quartir- 
man, Quarterman, Leadingman (includes Special 
Leadingman), Shop Personnel Supervisor, Planner 
and Estimator, Junior Planner and Estimator, 
Progressman and Junior Progressman shall be lie- 
stricted to the time served in the rating held at tie 
time of the adjustment, plus any time which miy 
have been served within the entire Naval Establish¬ 
ment in the same or higher supervisory ratingis, 
regardless of trade or position, and regardless pi 
rate of pay. 

i 

c. Order of selection from retention register .—Changes 
to lower grade shall be made in reverse order of retention 
preference (as modified herein) within the competitiv|e 
level, except that employees who hold their present super¬ 
visory positions contingent upon successfully competing ijn 
a competitive promotion examination will be demoted ahea|d 
of supervisors in the same retention subgroup whose ap¬ 
pointments to the supervisory positions are not contingent 
upon further examination. Upon change to lower grad^, 
the employee shall fill any established vacancy for which 
qualified in the next lower rating or displace an employe^ 
in the next lower rating in the same or lower subgroup!. 
The employee to be displaced shall be the one with th^ 
least retention credits in the lowest subgroup involved. ! 

(1) If an employee cannot be changed to the next 
lower rating according to the criteria above, he shall 
be similarly considered for successively lower ratingsj, 

(2) Leadingmen should normally be reduced to jourj 
neyman ratings. 

(3) In no case in making changes to lower grade 
under this procedure may an employee in retention 
group B be changed to a lower rating from which reten^ 
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tion Group A employees have been eliminated during 
the same reduction in force or adjustment program. 

(4) If an employee cannot be changed to lower grade 
without violating the criteria above, reduction-in-force 
action will be necessary in his present competitive level. 
In such cases the retention credits shall be computed on 
the basis of total Federal service, as provided in NCPI 
170. 

(5) Exception to order of selection for change to 
lower grade in the supervisory force: It must be 
recognized that “efficiency of the service” can not be 
sacrificed or disregarded by responsible officials and 
hence exceptions to the above established rules for 
selection may be made wherein it can be shown beyond 
any reasonable doubt that in each individual case where 
a non-veteran has in fact superior qualifications and 
demonstrated ability that the change to lower grade of 
the veteran and the retention of the non-veteran was 
necessary to promote the efficiency of the service. 

d. Actions taken hy Navy Department .—Changes to 
lower grade involving Masters and Foremen shall be ef¬ 
fected by the Navy Department. Recommendations for 
these actions must be submitted to OIR Code 270 via the 
cognizant bureau. It is the intention of the Department 
in considering such actions to apply the principles con¬ 
tained in this section. 

(1) Changes to lower grade involving chief training 
supervisors, senior training supervisors, training 
supervisors, apprentice supervisors, supervisory plan¬ 
ners and estimators and supervisory progressmen 
shall be submitted to the cognizant bureau for ap¬ 
proval. The bureau will return the file directly to the 
activitv for issuance of the personnel action. In the 
case of chief training supervisor, senior training super¬ 
visor, training supervisor and apprentice supervisor, 
the bureau will secure the comment and recommenda¬ 
tion of the Office of Industrial Relations COIR Code 
.300) before transmitting the file to the activity. 
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e. No option allowable. —Employees may not be allowed 
the option of choosing separation by reduction in foijce 
rather than change to lower grade because frequently tjbe 
same person would not be reached for action in both casqs. 

f. Employees not in further competition .—An employfee 
who is changed to lower grade under this procedure shhll 
not be placed in competition at the new grade level uptil 
and unless he is reached in a reduction in force or an adjust¬ 
ment program, the notice of which is issued to the employee 
subsequent to the effective date of his change to lower 
grade. 

6-4. Changes to Lower Grade for Disciplinary REAso:(ifS. 
—See NCPI 45.5. 

6-5. Changes to Lower Grade Because of Unsatisfac¬ 
tory Efficiency Ratings. — a. Graded employees. —See 
NCPI 55.11. 

h. Ungraded employees .—See NCPI 56. 

6-6. Salary Determination in Changes to Lower Grape. 
—For information regarding the determination of 1;he 
salary rate in changes to lower grade, see NCPI 195.3-6 and 
8-4 for both departmental and field positions. 

6-7. Changes to Lower Grade for Other Reasons.— 
When deemed administratively necessary, changes to loYrer 
grade may be effected for reasons other than those out¬ 
lined in this section, in which case the provisions of the 
Veterans’ Preference Act of 1944 and Civil Service Regujla- 
tion 9.102 must also be followed. [ 

a. Unsatisfactory progress in Work Improvement 
Program. —In case of unsatisfactory progress in the repeti¬ 
tion of any portion of the Work Improvement Program! as 
required by NCPI 230, the deficient performance may form 
a basis for change to lower grade or other action. Con¬ 
tinued and substantial failure by Masters and Foremen in 
the W^ork Improvement Program may be made the basis 
for action resulting in change to lower grade, or other 
action. 

6-8. Report of Change to Lower Grade. —Changes to 
lower grade need not be reported to the Civil Service Com- 
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mission on the standard personnel action form for report¬ 
ing changes, unless they involve a change from a non- 
apportioned to an apportioned position or vice versa, or 
involve a change from a classified position to an excepted 
position or vice versa. See NCPI 135. 

a. Nature of action. —The standard terminology outlined 
in the Standard Terminology Chart must be used (NCPI 
135.3). Care should be exercised in properly defining such 
action and in adhering to the standard terminology. 

h. Civil Service or other legal authority. —The following 
notations should be used: 

(1) If prior approval was secured under Civil 
Service Regulation 8.102(a) or 10.105(a), the date and 
number of the Commission’s certificate, and the office 
of the Commission which issued it. 

(2) If prior approval of qualifications only was 
secured on Standard Form No. 62, the appropriate 
section of the civil service regulations. Standard Form 
No. 62, and the issuing office. 

(3) In other cases, the appropriate section of the 
civil service regulations: C. S. Reg. 8.103 if the em- 
nloyee has competitive status; C. S. Reg. ★ 10.105 ★ 
if the employee has war-service ★ or temporary ★ in¬ 
definite status; ★ and C. S. Reg. 20.9 if the action is a 
result of reduction in force. ★ 

• •••••• 

c. Remarks. —The following notations should be used: 

(1) “Length of service after appointment not 
applicable—reduction in force” if the action is being 
taken because of reduction in force, or to avoid reduc¬ 
tion in force. 

(2) “Result of reduction in force” or “To avoid 
reduction in force”, whichever is applicable, if the 
action is being taken because of reduction in force, or 
to avoid reduction in force. If the change is from a 
non-apportioned to an apportioned position, add 
“Apportionment waived.” 

(3) “Procedure under C. S. Reg. 9.102(a) (1) fol¬ 
lowed in effecting this action” if the change to lower 
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grade is for cause, and the employee is not entitledj to 
veteran preference. t 

(4) “Procedure under C. S. Reg. 9.102(a) (4) fol¬ 

lowed in effecting the change’^ if the change to loyrer 
grade is for administrative reasons, and the employee 
is not entitled to veteran preference. | 

(5) “Procedure under section 14 of the Veteraps’ 
Preference Act of 1944 followed in effecting tjhis 
action” if the change to lower grade involves a redac¬ 
tion in rank or salary of an employee entitled to veteran 
preference. 


Filed April 1, 1949 | 

I 

Affidavit in Support of Defendants’ Motion to Dismiss or 

FOR Summary Judgment 


P. B. Nibecker, Rear Admiral, U.S.N., being duly sworn, 
deposes and says: 

I 


I am now, and have been since December 11, 1946, the 
Chief of the Office of Industrial Relations, Navy Depart¬ 
ment, and make this affidavit in that capacity. | 


As Chief of the Office of Industrial Relations, I am 
charged with the responsibility for formulating and recom¬ 
mending policies and procedures for the Department of the 
Navy concerned with the administration of civilian per¬ 
sonnel. I also have the responsibility for ascertaining that 
the policies and procedures are known to all responsible 
administrators throughout the Naval Establishment. Oiie 
of the methods used to disseminate this information is by 
issuance and distribution of Navy Civilian Personnel In¬ 
structions prepared under my supervision. Under the pro¬ 
visions of Navy Civilian Personnel Instruction No. 135, a 
copy of which is hereto annexed and made a part hereof 
as Exhibit 1, the authority to execute the personnel actiolis 
of which plaintiffs complain in this action has be^n 
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delegated by the Secretary of the Navy to the Commander, 
Mare Island Naval Shipyard. 

m 

Supervision in the Mare Island Naval Shipyard is set 
up for each shop at five levels as follows: master, foreman, 
chief quarterman, quarterman, and leadingman. Within 
this structure the lowest supervisory level is that of lead¬ 
ing man. A leadingman works directly on the job with 
the craftsmen, assigning work, ^ving on-the-job instruc¬ 
tions, making preparations for delivery of materials to the 
job, supervising performance, and meeting production 
schedules within his level of supervision. The next higher 
supervisory level is that of quarterman. A quarterman 
supervises several leadingmen, and it is his responsibility 
to assign the personnel whom the leadingmen direct, outline 
for each leadingman the work to be performed, assure 
within reasonable limits that the supply of materials for 
the job are available, keep abreast of the work accomplished, 
and in general to meet the production deadlines by each of 
the leadingman’s groups assigned to him. 

IV 

In filling supervisory positions it is the policy of the De¬ 
partment of the Navy and of the Mare Island Naval Ship¬ 
yard to promote from the ranks of journeymen first to the 
level of leadingmen, then up to each successive level to and 
including the level of master. This procedure assures that 
personnel in successively higher categories are familiar 
with the problems of those in positions below them. 

V 

By orders of the Secretary of the Navy, the provisions 
of Navy Department Circular Letter dated April 14, 1947, 
and Navy Civilian Personnel Instruction No. 160, which are 
attached as Exhibits 1 and 2 to the affidavit of the Sec¬ 
retary of the Navy which has been filed herewith, govern 
demotions of supervisors at the Mare Island Naval Ship¬ 
yard. Said Circular Letter and Navy Civilian Personnel 
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Instructions provide that, in the execution of programs iof 
adjustment of supervisory staffs, the selection of super¬ 
visors for demotion will be made according to competitive 
areas, competitive levels, groups and sub-groups similar to 
those used in reductions in force. They also provide fjar 
exceptions to this order of selection for demotion when su^h 
exceptions can be shown to be necessary in the interest pf 
the efficiency of the service because the qualifications pf 
the supervisor, whether veteran or non-veteran, who is 
to be retained are unique or clearly superior to the qualifi¬ 
cations of the supervisor to be demoted. It is directed th|at 
such superiority must be established beyond a reasonable 
doubt upon all the facts in each individual case where 
exception to the established order of demotion is made. 


VI ! 

The procedure followed at the Mare Island Naval Shib- 
yard in adjusting the supervisory staff there, in conformity 
with the provisions of Navy Civilian Personnel Instruc¬ 
tion No. 160, which procedure is and was applicable to all 
cases involving the demotions of veterans and is and wJls 
not limited to those cases only where an exception to tl|e 
usual order of demotion is or was proposed to be mad^, 
required that where it was proposed to demote a veterajn 
supervisor, said veteran supervisor should receive a notipe 
of the proposed action stating any and all reasons, spe¬ 
cifically and in detail, therefore; that he should be informed 
that he had a right to a fair and impartial hearing if he 
objected to said proposed demotion; that upon said vet¬ 


eran’s request a hearing before an impartial hearing ex¬ 
aminer would promptly be held; and that upon the complc^- 
tion of the hearing, a resume of the testimony, together 
with the other evidence upon which said proposed demotion 
was based should be forwarded to the Mare Island Naval 
Shipyard Commander for decision. 


vn 

By letter dated 27 May 1946 the Chief of the Bureau, 
Bureau of Ships, Department of the Navy, directed that the 
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number of supervisors in each Naval Shipyard should be 
limited to a number not to exceed 7 % of the total number of 
employees in the Laborer, Helper, and Mechanical Service 
Groups in each Shipyard. A copy of said letter is annexed 
hereto and made a part hereof as Exhibit 2. The provisions 
of said letter were applicable to the supervisory force in the 
respective shops in the Mare Island Naval Shipyard and 
as a result thereof an adjustment in said supervisory staff 
was required. 

VIII 

I am familiar with the records of the plaintiffs in this 
action. Said records reveal that, upon the date specified in 
the complaint, each of said plaintiffs received a notice of 
proposed demotion to which there was attached in each case 
the comparison statements by which the qualifications of 
each of said plaintiffs were compared with the qualifica¬ 
tions of each of the competitors, both veteran and non¬ 
veteran, and upon which comparison it was determined that 
each of said plaintiffs was less qualified than each of said 
competitors so that the demotion of each plaintiff was con¬ 
sidered necessary to promote the efficiency of the service. 
Copies of said notices of proposed demotions, with attached 
comparison statements are annexed hereto and made a part 
hereof as Exhibit 3. 

IX 

Said records further reveal that each of the said plain¬ 
tiffs exercised his right to have a hearing before an im¬ 
partial trial examiner and that upon the request of said 
plaintiffs a hearing was held at which said plaintiffs were 
present and afforded an opportunity to introduce any 
pertinent testimony and material in their behalf. 

X 

Following the said hearings, the records of each of the 
said plaintiffs, including the notices of proposed demotion 
with comparison statements attached and the record of the 
hearings, were forwarded to the Shipyard Commander for 
final decision. 
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XI 

In the case of each of the said plaintiffs the Shipyard 
Commander reviewed and evaluated the comparison state¬ 
ments and the record of the hearing requested by the plain¬ 
tiffs. A determination was made by the Shipyard ([lom- 
mander in the case of each of the said plaintiffs td the 
effect that the evidence established beyond a reaso4able 
doubt that each of the said plaintiffs was clearly not as well 
qualified as any of his competitors, either veteran or 
veteran. The Shipyard Commander, as the officer respon¬ 
sible for the operation of the Mare Island Naval Shipjj^ard, 
therefore determined that it was his duty to order th(^ de¬ 
motion of each of the said plaintiffs in order to avoid a 
sacrifice of superior supervisory assistance which would 
seriously impair the efficiency of the performance o^ the 
essential functions of the shops in which plaintiffs were 
employed and thereby curtail the efficiency of the DejDart- 
ment of the Navy in carrying out its assigned mission. 
Letters were sent to each of the said plaintiffs notifying and 
informing them of the Shipyard Commander’s decision that 
they would be demoted on the effective date therein spe¬ 
cified. The plaintiffs have actually been demoted in ac¬ 
cordance with the terms of the notice. Copies of each of 
the said letters are annexed hereto and made a part hereof 
as Exhibit 4. 

P. B. Nibecker, 

Rear Admiral, U. S. N. 

Subscribed and sworn to before me this-day of- 

1949. 




EXHIBIT 3 


Mare Island Naval Shipyard 
Vallejo, California 

27 June 1947 

From: Commander, Mare Island Naval Shipyard 

To: Clark F. Reynolds, Leadingman Welder Electric, 
#26-02 

Snbj: Notice of intention to change to lower grade. 

Refs: (a) NCPI160, as amended. 

(b) NCPI 45, as amended. 

1. It has been administratively determined necessary to 
readjust the supervisory force of the Shipyard in your 
trade, due to the number of non-supervisory employees now 
employed and expected to be employed in the shop or shops 
affected. Therefore, it is necessary that you be changed to 
the lower grade of Welder Electric, Maximum at $11.52 per 
diem. 

2. Ref (a) sets forth the procedure for making adjust¬ 
ments in the Group IVa supervisory force. As required 
by Ref (a), consideration has been given your Civil Service 
status, veteran’s preference status, length of service as 
a supervisor, and efficiency rating. In addition, your quali¬ 
fications and demonstrated abilities have been carefully 
evaluated in comparison with those of all other supervisors 
with whom you are in competition, including persons whose 
assignment to your present position may be contemplated. 
It is considered that in the light of this evaluation and com¬ 
parison, you are deemed less qualified for retention in 
your present supervisory grade than those scheduled for 
retention in that grade. Therefore, this action of change 
to lower grade is considered to be necessary to promote 
the efficiency of the service. 

3. The retention list set up under the procedures of 
Ref (a) and the names of any supervisors who have been 
retained as exceptions and with whom your qualifications 
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were compared, are available for inspection in your Shop 
Personnel OflSce and in the Industrial Belations Division 
OflSce, Building 65. 

4. You will be extended the option of taking such annual 
leave as it may be feasible to grant you at your preisent 
rate of pay before your change to lower grade will becpme 
effective. It is requested that any desire to take 4^ch 
annual leave be discussed with the Personnel Supervisor 
of your shop or office in order that the effective date of 
your change to lower grade may be extended if possible 
under current workload requirements. 

5. This activity’s records show that you have veteran’s 
preference status. Therefore, in accordance with Ref (b) 
you are given thirty days notice beginning 26 June ^947 
and ending 27 July 1947 that it is intended that this change 
to lower grade action be taken. 

6. You are given five (5) days from the date you receive 

this letter to submit in writing to the Shipyard Commander, 
any answer to this notice which you may wish to n^ake 
and any reasons as to why the action outlined in paragijaph 
1, above, should not be taken. Affidavits may be submitted 
in support of such answers as you wish to make. If you 
prefer an oral hearing, a written request should be for¬ 
warded to reach the-not later than five (5) (Jays 

after receipt of this letter. If you are unable to con|iply 
within the five day period, you may request an extension of 
time, not to exceed five (5) additional days, and your reason 
for such request must be submitted in writing. 

W. R. Dowd. 
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EXHIBIT 4 

LC/P17-2 

(150-820577) 

July 21, »47. 

From: Commander, Mare Island Naval Shipyard. 

To: Clark F. Reynolds, Leadingman Welder Electric, 
Badge No. 26-02. 

Subj: Change to lower grade. 

Ref: (a) ComNavShipYd Mare Notice of Intent to Change 
to Lower Grade issued to Clark F. Reynolds, dated 27 June 
1947. 

(b) Your undated letter to the Commander, Mare Island 
Naval Shipyard. 

(c) NCPI160 (Revision I), as amended. 

1. In reference (b), you have protested the notice of in¬ 
tent to change to lower grade contained in reference (a). 
It is noted that your protest is based on your objection to 
the retention of non-veterans in the rating of leadingman 
welder electric, and on your contention that your experi¬ 
ence and qualifications should permit you to retain your 
rating of leadingman. 

2. In paragraph 1 of reference (b), you state that you 
protest the holding of A-2 men over you. Your attention 
is invited to Section 6-3c(5) of reference (c) which reads 
as follows: 

“Exceptions to order of selection for demotion in the 
supervisory force: It must be recognized that ‘efficiency 
of the service’ cannot be sacrificed or disregarded by 
responsible officials and hence exceptions to the above 
established rules for selection may be made wherein 
it can be shown beyond any reasonable doubt that in 
each individual case where a non-veteran has in fact 
superior qualifications and demonstrated ability that 
the demotion of the veteran and retention of the non¬ 
veteran was necessary to promote the efficiency of the 
service”. 
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3. In paragraph 2 of reference (b), you refer to youi] vet¬ 
eran’s preference, civilian experience and qualifications. 
You are advised that the veterans’ preference, civilian 
experience and qualifications to which you refer were given 
full consideration prior to the preparation of refeijence 
(a). In this regard your attention is invited to paragraph 
2 of reference (a), which states in pertinent part, thai: 

. Consideration has been given your Civil Serv¬ 
ice status, veteran’s preference status, length of serv¬ 
ice as a supervisor, and efficiency rating. In addition, 
your qualifications and demonstrated abilities have 
been carefully evaluated in comparison with those of 
all other supervisors with whom you are in competi¬ 
tion, including persons whose assignment to your ]3res- 
ent position may be contemplated. It is considered 
that in the light of this evaluation and comparisonJ you 
are deemed less qualified for retention in your prcssent 
supervisory grade than those scheduled for retention 
in that grade. Therefore, this action of change to lower 
grade is considered to be necessary to promote the ef¬ 
ficiency of the service”. 

4. In paragraph 3 of reference (b), you state that you 
have held your current rating without any complaint for 
the past five years. Relative to such statement, you are 
advised that your selection for change to lower grade is 
based on the reasons stated in paragraphs 1 and 2 of ref¬ 
erence (a), and is not an adverse action based on unsatis¬ 
factory performance of any nature. 

5. For the reasons set forth in reference (a) and taking 
into consideration all the statements in your reply, the 
Shipyard Commander has made the adverse decision that 
your appeal must be denied. The necessary action will be 
taken to effect the change to lower grade specified in ref¬ 
erence (a). Effective with the pay period beginning 28 
July 1947, your position will be that of Welder, Electric, 
at $11.52 per day. 

6. You are advised that you may appeal this change to 
a lower grade action to the Director, Twelfth U. S. (]?ivil 
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Service Eegion, 630 Sansome Street, San Francisco, Cali¬ 
fornia, within 30 days of receipt of this letter. The Civil 
Service Commission requires that such appeals by em¬ 
ployees shall be in writing and: 

(a) Shall set forth in detail all the facts and circum¬ 
stances of the adverse decision. 

(b) Shall be accompanied by copy of the original no¬ 
tice of intent to change to lower grade, copy of the ad¬ 
verse decision, and such documentary evidence in sup¬ 
port of the appeal as the employee may wish to sub¬ 
mit, including a copy of any answer or appeal made to 
the Shipyard. 

(c) Shall state vrhether the employee desires to 
make a personal appearance or an appearance through, 
or accompanied by, a representative designated by 
him before a representative of the Commission. 

(d) Shall be supported by acceptable evidence of 
entitlement to preference, preferably original or a pho¬ 
tostatic copy of honorable discharge certificate. 

(e) Shall set forth detailed information regarding 
the employee’s status, such as the date and nature of 
appointment and whether the employee has completed 
a probationary or trial period or one year of current 
continuous employment in the civil service or other 
service of the Federal Government or District of Co¬ 
lumbia, and any other data bearing on whether the em¬ 
ployee is within the purview of the Commission’s regu¬ 
lations governing such appeals. 

W. R. Dowd, 
Captain, U.S.N., 
Commander. 
CC: 

170 

354 

926 
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(Exhibit 1 to Hvll Affidavit, Appellants Brief, 27\A.) 

Copy 


Appeals Under Section 14 or the Veterans Preferjence 
Act from Former Leadingmen Who Were Reduced to 
Journeymen by the Mare Island Naval Shipyard. 


Reynolds, Clark F. 
Gorman, William J. 
Durdall, Cleon B. 


ApTCl 

& Dal 


ApTCllant’s Place 

Appellants <fe Date of Birth Position Fine 

Williams, George L. Los Angeles, Calif. Chmper & Agy. S 

October 24, 1890 Caulker 

Jones, William E. Madison, Indiana Painter Agy, F 

January 10, 1897 

Ratican, Kemper N. Indiana Painter Agy. S 

Nov. 23, 1901 

Bastien, Ernest J. Mpls., Minnesota Coppersmith Agy. S 

Feoruary 27, 1903 

Matney, Walter E. Kansas Pipefitter Agy. S 

July 17, 1895 

Cook, Garland M. Nixon, Texas Welder Agy. S 

August 29, 1902 

Heagcrty, Clement P. Ocean View, Calif. Welder Agy. S 

Aug. 26, 1899 

Reynolds, Clark F. Farmersville, N. Y. Welder Agy. S 

Nov. 28, 1894 

Gorman, William J. Syracuse, N. Y. Welder Agy. S 

lOcccDtil^cr 21 1904 • 

Durdall, Cleon B. Blue Earth, Minn. Welder Agy. S' 

April 16, 1890 

Findings and Recommendations of the United States Civil Service Co: 

transmittM to: 


Position Findings 

Ctoper & Agy. Sustained 

Caulker 

Painter Agy. Reversed 

Painter Agy. Sustained 

Coppersmith Agy. Sustained 

Pipefitter Agy. Sustianed 

Welder Agy. Sustained 

Welder Agy. Sustained 


Agy. Sustianed 
Agy. Sustained 


Welder 


Agy. Sus^eined 
Agy. Susjtained 
Agy. Suslfcained 
Agy. Suslained 


All Appellants 
Commander 

Mare Island Naval Shipyard 

Vallejo, California 

Attn: Industrial Relations Officer 


Copy of transmittal letter forwarded to 
SeiVice Record Division: Feb. 3, 1948 


(Sent registered mail 
Return receipt requested) 


(Sent registered mail 
Return receipt requested) 

/s/ Harry T. Kranz 

Regional Director 


Copy 

Appeal Under Section 14 of the Veterans Prefej^nce 

Act of 1944 of 


Williams, George L. 
Jones, Wm. A. 
Ratican, Kemper N. 
Bastien, Ernest J. 
Matney, Walter E. 


Cook, Garland M. 
Heagerty, Clement P. 
Reynolds, Clark F, 
Gorman, William J. 
Durdall, Cleon B. 


Because of decrease in work and resulting reductions in 
force following the end of the war, the Department of the 
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Navy found it necessary to adjust its Group IV-a super¬ 
visory force. During the year 1946 a large number of 
such supervisors, including many veterans, were reassigned 
to lower grades, separated, etc. As the result of an appeal 
to the Civil Service Commission under Section 14 of the 
Veterans Preference Act received from a group of such 
veterans, the action of one Naval installation was reversed 
by the Commission on the grounds of a fatal procedural 
defect. Thereafter, the Department of the Navy directed 
that the files of all veterans who had previously been sepa¬ 
rated or demoted by any Naval establishment since June 27, 
1944, the effective date of the Veterans Preference Act, be 
examined, and that all veterans be offered restoration to 
their former positions if it was found that the adverse action 
taken was not in accordance with the procedural require¬ 
ments of the Act. 

The records of the Mare Island Naval Shipyard show 
that as a result of this directive, 60 veterans were restored 
to Group IV-a supervisory positions on June 9,1947. Imme¬ 
diately thereafter, steps were taken by the agency to read¬ 
just the supervisory force in order to bring the number of 
of supervisory employees into proper ratio with the num¬ 
ber of Group in employees. Under date of June 27, 1947, 
127 supervisors were given advance notice of the agency’s 
intention to reduce them to lower grade. The demotion 
actions were as follows: 


Posilion 

Total 

Veteran 

Non-Veteran 

Chief Qrtmn to Qrtmn. 

. 12 

4 

8 

Qrtmn to Ldgmn. 

- 53 

13 

40 

Qrtmn to Group III. 

- 8 


8 

Special Ld{ann to Ld^znn. 

7 


7 

Ldgmn to Group III. 

43 

35* 

8 

Ldgmn to Group II. 

3 

3** 


S. P. S. to Group III.. 

_ 1 

* • 

i 

Totals. 

_ 127 

55 

72 


• Includes 4 A-3 and 1 B-1. 

•• Includes 2 A-3 and 1 B-1. 

Among the Leadingmen adversely affected were a number 
of veterans, 11 of whom have appealed to the Commission 
under Section 14 of the Veterans Preference Act. One of 
the appellants was subsequently restored to his leadingman 
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position. Thus, we are here concerned with the appeals 
of 10 veterans who were demoted from Leadingmen jto 
Journeymen. These veterans filed, in effect, a “jo}nt 
appeal”, in that they all designated the same individual 
to represent them. Their representative, Mr. Rubey R. 
Ryder, filed a “brief” in behalf of the appellants and tobk 
an active part in the investigation which was conductjed 
by a representative of the Commission. The basic issues 
involved in all of the appeals are substantially the same. 
For this reason, and in the interest of expediting final 
disposition of the appeals, this decision will cover all bf 
the appeals. Since one of the appeals is from Shop l|l, 
two from Shop 71, two from Shop 56, and five from Sh(j)p 
26, separate portions of the decision will be devoted to a 
consideration o^ the appeals from the appellants in those 
particular shops. 

As indicated above, the agency’s advance notice of the 
proposed adverse action in all of these cases was containc^d 
in a letter dated June 27,1947. The reasons for the adveri^e 
actions appear to have been stated in adequate detail. Most, 
if not all, of the appellants submitted a written requep 
for a hearing. The agency advised such appellants that 
they could have a hearing at which time they might lie 
represented by counsel and could present witnesses. There¬ 
after, because the appellants had indicated they proposed 
to call a large number of witnesses and because they mac e 
unusual requests; such as, that their complete personnel 
files be presented at the hearing, that non-supervisory wit¬ 
nesses be segregated from supervisory employees prior 
to the hearing, et cetera, the agency informed the appellants 
that the hearing would consist of a purely administrativje 
proceeding, that they would be permitted to all in not more 
than three witnesses and that they could not be repre¬ 
sented by counsel. Under these conditions, several of tne 
appellants appeared for a hearing, at which they testifieii 
in their own behalf concerning their experience and general 
qualifications and/or submitted as exhibits affidavits froi^ 
co-workers or supervisors concerning their qualifications. 
The investigation established that all of the appellants 








are “preference eligible employees” within the meaning 
of that term as defined by the Veterans Preference Act and 
that, as such, they are entitled to appeal to the Commis¬ 
sion- A review of the advance and final notices given each 
of the appellants discloses that the agency substantially 
complied with the procedural requirements of the Act. 

In the appellants’ brief the contention is made that in 
selecting them for demotion the agency violated Sections 
12 and 14 of the Veterans Preference Act as well as the 
Department’s own regulations. Since no reduction in force 
is here involved the argument that Section 12 of the Act 
should apply is not sound. The appellants have made much 
of the Language in Section 12 pertaining to the prohibition 
against “releasing” veterans who have “Good” or better 
efficiency ratings so long as non-veterans remain on the 
rolls. Since such “release” of veterans pertains to separa¬ 
tion from the rolls in a reduction in force action and since 
no such reduction in force is involved, the contention of 
the appellants is without merit. 

The appellants have all taken the position that a defi¬ 
nite anti-veteran sentiment prevails among the top super¬ 
visory (non-veteran) employees. Such sentiment is alleged 
to be reflected in the efficiency ratings given the veterans by 
such non-veteran supervisors. 

A statistical study of the efficiency ratings given in each 
of the shops from which we received appeals for the periods 
ending January 1946, June 1947 and October 1947, indicates 
a reasonable distribution of the higher ratings between 
veterans and non-veterans. Inasmuch as all efficiency rat¬ 
ings necessarily involve subjective appraisal, they naturally 
are susceptible to abuse. So far as the records show, how¬ 
ever, from an over-all point of view, we must conclude that 
the appellants’ claim of Yard-wide discrimination against 
veterans has not been established. 

The Department’s regulations provide that the reorgani¬ 
zation of the Group IV-a supervisory force will be con¬ 
ducted in a manner similar to the manner in which reduc¬ 
tions in force are conducted under the Commission’s re¬ 
tention preference regulations. In other words, a “re- 
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evel 


re- 


a a 
next 
only 


tention register’^ is established for each supervisory 
and the names of the employees are listed thereon in 
tention order”. Thus, veterans who have civil seHice 
status and a “Good” or better eflSciency rating are pllaced 
in the highest bracket in the order of their retention credits 
and non-veterans having civil service status an 
“Good” or better efficiency rating are placed in the 
lowest bracket. In computing “retention credits,” 
service at the same or higher supervisory level within the 
Department is counted. It will be seen that in the normal 
sequence of selection the non-veterans would be selected for 
change to lower grade before any of the appellants wou 
reached for demotion. However, the Department’s reiula 
tions also provide that employees reached for change to 
lower grade who possess “unique” or “clearly superior” 
qualifications in comparison with the qualifications of em¬ 
ployees higher on the retention register may be retained 
and the employees higher on the register thereby be selected 
for demotion out of sequence. In exercising this so-called 
“prudential rule” the agency is required by its regulaijions 
to prepare “letters of exception,” setting forth the ju 
cation for retaining an employee in grade, notwithstan| 
his position on the retention register. All of the appellants 
were reached out of sequence as a result of “letters of ex¬ 
ception” having been written in behalf of a number of 
veterans. The appellants have taken vigorous issue 
the validity of such letters. 

The records of the agency disclose that 52 exceptions ^ere 
approved by the agency for the following rates: 


stifi- 

ding: 


non- 

with 


Current Rate 
Chief Qrtmn 6 

Quarterman 2 

Qiiarterman 7 

Spec. Leadmn 4 

L^dingman 33 


Excepted Rate 
Quarterman 
Quarterman 
Leadingman 
Leadingman 
Leadingman 


Rate if not excepted 
Group III 
Leadingmai|i 
Group III 
Group III 
Group III 


Total 52 

The investigation disclosed that the “letters” Were 
drafted by various Chief Quartermen or Quartermen 
consultation with other top supervisors and Shop Mas 
In each letter the employment record of the individuh 
behalf of whom the letter was written was set out and 


after 
ers. 
1 in 
the 
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conclusion was stated that the demotion of the particular 
employee would cause undue interruption to the work of 
the Shop in which he was employed, thus resulting in loss 
of eflSciency to the Shop. It was further stated in several 
of the letters that it would be impossible to train a suitable 
relief in less than one year, that the average length of 
service and experience of the Journeymen in the particular 
shop involved was extremely low and that such Journey¬ 
men required considerable on-the-job instruction and that 
“None of the A-1 Leadingmen being changed to a lower 
grade has his (the employee in behalf of whom the letter 
was written) qualifications nor has the demonstrated abil¬ 
ity that (name of ‘excepted’ employee) possesses.” For 
the most part the letters are replete with conclusions un¬ 
supported by factual information. 

In attacking these “letters of exception” the appellants 
contend that the agency represents the non-veterans to be 
“indispensable supermen”. They further object to the 
fact that the letters make no specific reference to the de¬ 
ficiencies of the veterans by virtue of which the non-veterans 
were rated superior. We are inclined to believe that, in 
fact, the authors of these letters went to great lengths to 
depict an individual possessing the precise qualifications 
required by the Department’s regulations which would 
justify the exception claimed. In almost every case the 
“excepted” non-veteran had previously occupied a higher 
supervisory position within the Shipyard. The tenor of 
the letters is that with the demotion of such Leadingmen 
to Journeymen positions the work of the Shipyard would 
come to a virtual standstill. This is a patent exaggeration. 
Each of the appellants has an efficiency rating of “Good” 
or better. This suggests that their services have been 
entirely satisfactory and from this we must conclude that 
if they had been retained as Leadingmen the work of the 
Shipyard would have continued. Whether the operations 
of the Shipyard would have been impaired and whether, 
in the event of emergencies the various Shops would have 
succeeded in coping with the difficulties as successfully as 
they could by retaining the non-veterans remains to be 
determined. 
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The appellants are of the opinion that it is incumbent 
upon the agency to establish the unique qualifications ^nd 
indispensability of the excepted non-veterans. Under Sec¬ 
tion 14 of the Veterans Preference Act a preference Em¬ 
ployee may not be changed to lower grade “except for sjich 
cause as will promote the efficiency of the service”. T^iis, 
then, is the only issue involved in these appeals, and for tjhis 
reason we are only indirectly concerned with the applica¬ 
tion of the Department’s own regulations. If the efficiency 
of the service will be promoted by demoting these appellants 
the language used in the “letters of exception” is im¬ 
material. If it is found that the appellants have qualifica¬ 
tions equal or superior to those of any of the other super¬ 
visors who were not changed to lower grade, we must find 
that the demotion of the appellants will not promote the 
efficiency of the service. Of necessity, a comparison of the 
appellant’s qualifications must be made with the qualifica¬ 
tions of each of their competitors. 


Findings 

1. The action of the agency in changing the appellants 
to lower grade was for such cause as will promote 1;he 
efficiency of the service and for this reason it is recom¬ 
mended that no change be made in the personnel actions. 

2. In the event either party is not satisfied with tliis 
decision, further appeal may be made, through this office, 
to the Commissioners, U. S. Civil Service Commission, 
Washington 25, D. C. Such appeal may be made by the 
appellants within thirty (30) days of the date of receipt of 
this recommendation and by the Mare Island Naval Ship¬ 
yard within seven (7) days of such receipt. Regulations 
provide that the appellants and the Mare Island Na^'^al 
Shipyard may be granted an opportunity to appear before 
the Commission’s Board of Appeals and Review in case an 
appeal is made to the Commissioners, or that further repi'e- 
sentations may he made by submission of pertinent ma¬ 
terial in writing. Request for such a hearing, if desirtsd, 
should be made at the same time the appeal is submitted to 
the Commissioners. 
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(Exhibit 2 to Eidl Affidavit Appellant's Brief, 27A) 

United States Civil. Sekvice Commission 
Washington 25, D. C. 

June 30, 1948. 

Mr. Claude L. Dawson, 

Attorney at Law, 

917 Fifteenth Street, N. W., 

Washington, D. C. 

Dear Mr. Dawson : 


Reference is made to your appearance on June 7, 1948 
before the Board of Appeals and Review representing the 
veterans named below, who appealed under Section 14 of 
the Veterans’ Preference Act of 1944 from the action of the 
Mare Island Naval Shipyard in demoting them as indicated 
in each case. 


Appellant 
Bastien. Ernest J. 
Cook, Garland M. 
Durdall, Cleon B. 
Gorman, William J. 
Heagerty. Clement P. 
Matney, Walter E. 
Ratican, Kemper N. 
Revnods, Clarlc F. 
Williams, George L. 


Demoted 

From: 

Leadingman Coppersmith 
Leadingman Welder 
Leadingman Welder 
Leadingman W’elder 
Leadingman Welder 
Leadingman Pipefitter 
Leadingman Painter 
Leadingman Welder 
Leadingman Chipper 
& Caulker 


To: 

Coppersmith 
Welder 
Welder 
Welder 
Welder 
Pipefitter 
Painter 
Welder 
Cl^per & 
Caulker 


The Board has reviewed the record in the light of the 
representations as to the nature of the actions; the ade¬ 
quacy of the notices, especially in the case of Mr. Garland 
M, Cook, and the incorrect information originally furnished 
the Twelfth Civil Service Region as to the service of Mr. 
Harlan A. Morley, a non-veteran, whose qualifications were 
called into question, particularly in connection with the case 
of Mr. Kemper N. Ratican. 

Following the decisions in sim^ar cases, it is held that 
the demotions of these veterans in connection with the 
adjustment of the supervisory personnel at the Shipyard 
were not reductions in force and, therefore, reduction-in¬ 
force procedures are not applicable. It is also the finding 
of the Board that the notices of demotion were adequate. 



With reference to the qualifications of Mr. Harlan A. 
Morley, you are advised that the Mare Island Naval SMp- 
yard has submitted an amended letter of exception in Mr. 
Morley’s case from which it is foimd that he has had jap- 
proximately fifteen years’ service, including apprentice¬ 
ship as Painter in journerman and supervisory status. | It 
will be noted that the Twelfth Civil Service Region ii^di- 
cated in its finding that, notwithstanding the apparjent 
discrepancy in the number of years of experience accredited 
to Mr, Morley, his superior qualifications were establisllied 
by the record. The Board concurs in this finding of ihe 
Twelfth Civil Service Region. i 

For the reasons stated in the findings and recommenda¬ 
tions of the Twelfth Civil Service Region, the decisions of 
that office in all the instant cases have been affirmed. I 

Very respectfully, 

John F. Edwards, | 

Cho/irman, I 

Board of Appeals and B,eview\ 
cc Appellant. | 

cc Commander, Mare Island Naval Shipyard, Vallejjo, 
California. j 

cc (2) Mr. L. Neal Ellis, Legal Counsel, OIR, Depajrt- 
ment of the Navy, Washington, D. C. 

cc Mr. Frank A. Robey, Bureau of Ships, Department 
of the Navy, Washington, D. C. 

cc Mr. Rubey R. Ryder, Representative, Navy Yard Wlar 
Veterans Association, Post No. 9, Vallejo, California, i 

cc Twelfth Region. 

cc Veterans Service Section. I 

cc Service Record Division. 

cc Retirement Division. ! 
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Whether the Appellants as civilian employees of the 
United States, and Veteran Preference eligibles with 
efl5ciency ratings of good or better, may in the event of 
a reduction in the force in the Mare Island Naval Ship¬ 
yard be reduced in rank, grade and salary and non¬ 
veterans retained in the positions and grades from which 
the Appellants were reduced in rank, grade and salary^. 
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Initpli ^tatpa (!Imtrt of Apppals 

For the District of Columbia CmcmT ! 
No. 10,912 


Clark F. Reynolds, et al.. 

Appellants} 

vs. 

George C. Marshall, as Secretary of ! 
National Defense, et al., | 

Appellees, j 

Appeal from the United States District Couri 
for the District of Columbia 


BRIEF FOR THE APPELLANTS 


JURISDICTIONAL STATEMENT ! 

Judgment was entered dismissing the complaint on 
October 12, 1950 (A. .36). A motion for rehearing was 
filed (A. .38), and Order was entered denying the motion 
for rehearing on November 8, 19.50, (A. 38), and Notjice of 
Appeal was filed on December 5, 1950 (A. 39). The ap¬ 
peal was taken within the sixty days period allowed by 
Section 2107 of Title 28 United States Code. (62i Stat. 
963). The Appellees are officers of the United States 
government. 
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STATEMENT OF THE CASE 

The Appellants brought this action for a declaratory 
judgment fixing and determining their rights as honor¬ 
ably discharged soldiers, sailors and marines of the 
United States to establish their preference in employ¬ 
ment as civilian employees of the United States in the 
Mare Island Naval Shipyard. The Appellants joined as 
parties defendant, the Secretary of National Defense, the 
Secretary of the Nav\’, and the three members of the 
United States Civil Service Commission. 

The complaint alleges among other things that each 
of the Appellants is a Veteran Preference eligible under 
the provisions of the Veterans Preference Act of June 
27, 1944 (Title 5 U. S. C. 851). (A. 5) That each of 

the Appellants has certain preferential rights in their 
civilian employment in the Mare Island Naval Shipyard 
which is under the jurisdiction of the Secretary of Na¬ 
tional Defense, and the Secretary of the Navy. That the 
Secretary of National Defense and the Secretary of the 
Navy" are required to procure their personnel from per¬ 
sons certified as qualified by the defendants as constitute 
the Civil Service Commission. 

The complaint further alleges the time that each Ap¬ 
pellant entered the emplo^unent of the United States; 
the date that each served in the armed forces of the 
United States. 

The complaint further alleges that due to a reduction 
in the force in the Mare Island Naval Shipyard, each 
of the Appellants was reduced in rank, grade and salary, 
and there was kept and maintained in the respective 
grades from which each Appellant occupied before his 
reduction in grade, non-veterans who had no preference 
over each Appellant. The complaint further alleges that 
at the time that each Appellant was reduced in rank, 
grade and salary, his efficiency rating was good or bet- 
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ter, that the position and grade from which each was 
reduced existed, but non-veterans who had no preference 
to the positions and grades were retained, and have been 
retained in the positions and grades ever since. 

This cause of action simply stated is whether th^re is 
any preference granted to honorably discharged soljdiers, 
sailors and marines of the United States, or whether 
that preference may be destroyed by judicial deiermi- 
nation holding that there are jffrpreference rights. JThe 
Appellants contend that so loivsfirs their efficiency ratings" 
are goo d or bette r, a] 7 ;C^ ^y:jafe not ^i-‘=^charg 
ai^di^e positions anH-i^i^rades exist, they havp ^^i^fer- 
entiSrrigirt to such positions and grades over aflo^bove 
employees"'who have no preference. The District Court 
(Judge 'ETbTlzbff)'^ refused to follow the rulings of both 
Judge Pine and Judge Morris in similar cases, anc^ dis¬ 
missed the action of the Appellants upon the ground that 
they had no preference rights to be maintained in the 
respective grades, but that their rights were only in em¬ 
ployment, and that each Appellant could be reduced in 
grade from Leadingmen to a common laborer, and that 
their preferential rights of emplojunent were only that 
of the lowest paid employee in the Naval Shipyard. 


STATEMENT OF POINTS ON APPEAL 


1. That the District Court erred in sustaining the 
motion of the defendants for summary judgment and in 
dismissing the complaint of the plaintiffs. 

2. That the District Court erred in denying] the 
motion of the plaintiffs for a summary judgment. 

3. That the District Court erred in entering judgment 
for the defendants and in refusing to enter judgment 
for the plaintiffs. 

4. For other errors apparent of record. 
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PERTINENT STATUTES AND REGULATIONS 

‘‘Sec. 851. Persons entitled to federal employment 
preferences. 

“In certification for appointment, in i^pointment, 
in reinstatement, in re-ein ploy ment, and iarejegjj^ 
v' in p.iviliaTi posifiong iti |y^^stal)lisliment2^agSicies7 
bureaus, amimstration'^^projects, , and depart- 
menTs of the Government, permanent or Jempgraxy, 
and in either (a7'*th^.,classi£ed civil service; the 
unclassified civil service; (c) any_temporary or emer¬ 
gency "establishment, agency, bureau, administration, 
project,” *and department ' created by Acts of Con¬ 
gress or Presidential Executive order; and (d) the 
civil service of the District of Columbia,.^jjre^^m^ 
—to (1) those ex-service men* and 
women whoTiff^^erved on active duty in any branch 
of the armed forces of the United States., and have 
been separated therefrom under honorable conditions 
and who have established the present existence of 
a service-connected disability or who are receiving 
compensation, disability retirement benefits, or pen¬ 
sion by reason of public laws administered by the 
Veterans’ Administration, the Department of the 
Army or the Navy Department; (2) the wives of 
such service-connected disabled ex-servicemen as have 
themselves been unable to qualify for any civil- 
service appointment; (3) the unmarried widows of 
deceased ex-servicemen who served on active duty 
in any branch of the armed forces of the United 
States during any w^ar, or in any campaign or expe¬ 
dition (for which a campaign badge has been author¬ 
ized), and who were separated therefrom under hon¬ 
orable conditions; and 1(^4) those ex-servicemen and 
women who have served on active duty in any 
branch of the armed forces or expedition (for“which 
a campaign badge has been authorized), and have 
been separated therefrom under honorable condi¬ 
tions. (June 27, 1944, ch. 287, Sec. 2, 58 Stat. 387, 
amended July 26, 1947, c. 343. Title II, Sec. 205(a), 
61 Stat. 501.)” 

5 U. S. C. 851. 
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‘‘Sec. 861. 

aifecting release! In any reancti on in personi] 
any civilian service of anyH^eHeral agency, c6i 
ing employees shall be released in accordance 
Civil Service Commission regulatiojrts, w hich 
give due effec t to tenure of emplamentj " mi 
Mietarenc e. ie ng^K of service , and emciency rax 
Jrrovmea, That tiie len^li of time sp"eht"'’iiO 
service of the armed forces of the United Stat 
each such employee shall be credited in comp 
length of total service; JProg^^SjLi^rt^r, That 
erence employees whose efficiency 
or better shall be 
cmn DCtiug eim^ve^ an o that' 


TIbns 
el in 
npet-" 
with 
shall 


L'cffivr^ 

es\of 

uting 

pref^ 

ModZ 


whose eniciencv ratincrs are below ’^goocrshaii, oe 
retained in preference to competing non-preference 
employees who have equal or lower efficiency 
ratings; And provided further,' That when any or 
all of the functions of any agency are transfjsrred 
to, or when' any agency is replaced by, some ^ther 
agency shall first be transferred to the repl|acing 
agency, or agencies, for employment in position^, for 
which they are qualified, before such agency, or 
ag^cies, shall appoint additional employees from 
an-^other source for such positions. (June 27, 1944, 
ch.*287, Sec. 12, 58 Stat. 390.)” 

5 U. S. C. 861. < . ij 

— 3 ^ 

“Sec. 863. Uischyg e. suspension, et^t T onh- for 
cause: reason in writing; advance notice; personal 
appearance;" findingS"and recommendations. No .per¬ 
manent or indefinite preference eligible, who has com¬ 
pleted a probationary or trial period employ<jd in 
the civil service, or in any establishment, agency, 
bureau, administration, project, or department, here¬ 
inbefore referred to shall be dii^phargAd. suspended 
for more than thirty days, furloughed witht>uf*iJ^> 

or debarred_ f^r 

1^iure'*appoinlment ^xcep t^ jf^ such ^^^cause^^_^ 
promote^e effic^ n cy^ f Ih u^le fyiTi^ana tor reagpng^ 

peig on**wtrtT5e dischgge, 
suspension for more than thirty days, furlough with¬ 
out pay or reduction in rank or compensation is 
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if 


sought shall have at least thirty days’ advance notice 
(except where there is reasonable cause to believe 
the employee to be guilty of a crime for which a 
sentence of imprisonment can be imposed), stating 
any and all reasons, specifically and .in-detail, for 
any such proposed action; such preference eligible 
shall be allowed a reasonable time for answerinc: the 
same personally and in writing, and for furnishing 
affidavits in support of such answer, and shall have 
the right to appeal to the Civil Service Commission 
from an adverse decision of the administrative officer 
so acting, such appeal to be made in writing .within 
a reasonable length of time after the date of re¬ 
ceipt of notice of such adverse decision; Provided, 
That such preference eligible shall have the right to 
make a personal appearance, or an appearance 
through a designated representative, in accordance 
with such reasonable rules and regulations as may 
be issued by the Civil Service Commission; after 
investigation and consideration of the evidence sub¬ 
mitted, the Civil Service Commission shall submit its 
findings and recommendations to the proper adminis¬ 
trative officer and shall send copies of same to the 
appellant or to his designated representative, and it 
shall be mandatory for such administrative officer to 
take such corrective action as the Commission may 
declare any such preference eligible who may have 
been dismissed or furloughed without pay to be eli¬ 
gible for the provisions of section 864 of this title. 
(June 27, 1944, ch. 287, Sec. 14, 58 Stat. 390).” 

5 U. S. C. 863 


“Sec. 867. “All acts and parts of Acts incon¬ 
sistent with the provisions hereof are modified to 
conform herewith, and this chapter shall not be con¬ 
strued to take away from any preference eligible 
any rights heretofore granted to, or possessed by, 
him under any existing law, Executive order, civil- 
service rule or regulation, of any department of the 
Government or officer thereof.” (June 27, 1944, ch. 
287, Sec. 18, 58 Stat. 390).” 

5 U. S. C. 867. 
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Executive Order 3801: 

‘^Executive Order 3801 amended Civil Se 
Rule XII by the addition of Paragraph 5. It 
in part, as follows: 

‘‘5. In harmony with statutory provisions,., 
rediifitiaa^ being made in the force, in„any 
of the classified service, no employee entitled to. 
t^r\' preference in appointment * shall be dischi 
or dropned or reduced in rank or salary if his rj 


rvice 

read 

^hen 

' -- i./., 

part 

mili- 

,rged 

iC()rd 


Executive Order 4240—June 4,1925: 

“Executive Order of March 3, 1923, will be con¬ 
strued to require that in selecting employees to be 
demoted or separated on account of any reduction 
of working forces honorably discharged soldiers, 
sailors and marines, and the widows of such, and 
the wives of injured soldiers, sailors, and marines, 
who themselves are not qualified for positions in the 
Government service, will be nlaced at the ton o ' the . 
lists o t comT)etin.g employee s, i n the order of y^irC 
ratings, provided they attained Tor the 
"permoah" efficiency rating ofjToOgs^^J^unS^ and 
they vdll be retained in e^osHiigstati^irTSeir’ rec¬ 
ord in respect to deportment, attitude, and attend¬ 
ance is satisfactory, in p reference to all other p^- 
sons with whom they are,.respectively ki-competition. 

“Pro^sibhs l)f civil-service rule. Civil-service 
rule XII, Section 5, provides as follows: ‘In har¬ 
mony with statutory provisions, when reductions are 
being made in the force, in any part of the classified 
service, no employee entitled to military preference 
in appointment shall" .be, d^arged. or drpppp^ru^^ 
rpfl prl.Jn. rJlT)k-.Qr-.g^iLaT-^ tf(/his iq oT>nd pr 

^ his e fficie ncy:. ratmg. -is-^quM t'o ~lffiat of .anyleff 
ployee_m_cpmp.etition >yith, him who is retained in 

“Reduction of force in excepted positions—rThe 
President of the United States has informed! the 
Commission that it is his desire that in making 
reductions in force the civil-service be applied by 
all agencies which are to be on a permanent basis. 
The provisions of Section 5 of Rule XII should 
therefore he applied regardless of the place of em- 
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ployment, and should also be applied in the regular 
branches of the Government in making reductions in 
force in excepted as well as classified positions.’^ 


Act of August 15, 1876 (19 Stat. 143, 169), reads in 
part as follows: 

“Provided, That in making any reduction of force 
in any of the Executive Departments, the head of 
such Department shall retain those persons who may 
be equally qualified w^ho have been honorably dis¬ 
charged from the military or naval services of the 
United States, and the widows and orphans of de¬ 
ceased soldiers and sailors.” 

Act of August 23, 1912 (c. 350, sec. 4, 37 Stat. 413; 5 
use 648) provides among other things as follows: 

. . in the event of reductions being made in 
the force in any of the executive departments no 
honorably discharged soldier or sailor whose record 
in said department is rated good shall be discharged, 
or dropped, or reduced in rank or salary.” (Italics 
supplied.) 


SUMMARY OF ARGUMENT 

The Appellants will argue as follows: 

1. That the Appellants having veterans preference 
under the Act of June 27, 1944 (Title 5 U. S. C. 851, 
58 Stat. 387), and having an efficiency rating of good 
or better, they could not be reduced in rank, grade and 
salary due to a reduction in the force of the Mare 
Island Naval Shipyard. In making this argument, the 
Appellants do not contend that it was necessary for the 
Naval Shipyard to establish and maintain positions and 
grades in which each was employed, but where as the 
facts in this case show, that the positions and grades 
exist and are filled by non-veterans, that each of the 
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Appellants has a preferential right of employment in 
their respective grades so long as the positioni and 
grades exist. In other words, as the statute hasj been 
construed by the District Court, they have no j^refer- 
ential right of employment. 1 

2. The Appellants will further argue that the Reduc¬ 
tions in rank, grade and salary arose from a reduction 
in the force in the Mare Island Naval Shipyard fRom a 
total of some 38,366 employees to 10,418 employee^, and 
that the reduction in tlie number of supervisors, which 
positions and grades the Appellants occupied at th^ time 
they were reduced in grade, was due to the reduction in 
the personnel of the said Naval Shipyard. In j plain 
language, the personnel had been cut to where the Super¬ 
visors must be reduced because of the fact that there 
was not sufficient personnel to supervise. The officials 
of the Naval Shipyard instead of reducing the civilian 
employees who had no preference, retained the non- 
veterans and reduced the Appellants in their grades. 

i ^ 

3. The Appellants will argue that they are enjtitled 
to a declaratory judgment ordering and directing the 
Appellees to restore each of the Appellants to their re¬ 
spective positions and grades in the Mare Island Naval 
Shipyard as of the date of each’s illegal reduction in 
grade, together with all rights, benefits and privileges 
that may or might accrue from a continuity of service 
in their grades from that date until the date of judg¬ 
ment, and henceforth. 

I 

ARGUMENT AND BRIEF I 

This appeal is necessary because the District Court 
(Judge Holtzoff) refused to follow precedent which had 
been established in the District Court by District Judge 
Pine, and Morris, in four cases which will be herein¬ 
after discussed. I 
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This case involves an interpretation of the law, and 
Executive Orders relating to the preference granted to 
honorably discharged soldiers, sailors and marines in 
the civilian employment of the United States. The 
question is simply whether veteran preference eligibles 
may be reduced in rank, grade and salary while the 
positions which they occupy exist, and their places taken 
by non-veterans who have no preference. In fact, the 
question may be stated simply as this “Do veterans have 
any preference to be retained in their particular job posi¬ 
tions while their efficiency ratings are good or better, or 
may the administrative officials simply replace them by 
employees who have no veterans’ preference, or may the 
administrative heads of an agency or department com¬ 
pletely destroy the y)reference rights of veterans as was 
done in this case”. 

.Judges Pine and Morris held that such rights could 
not be destroyed. Judge HoltzofP ruled to the con¬ 
trary*. Thus this appeal. 

It is undisputed that each of the Appellants in this 
action is a veteran preference eligible as that term is 
defined under Section 2 (Title 5 U. S. C. 851, 58 Stat. 
.387) of the Veterans Preference Act, and that they are 
honorably discharged soldiers, sailors or marines who 
had preference rights prior to the Act of June 27, 1944, 
and whose rights under the statutes and Executive 
Orders of the President of the United States were fully 
protected under Section 18 of the Veterans Preference 
Act (Title 5 U. S. C. 867, .58 Stat. .391). 

So we start with the admission on part of the Ap¬ 
pellees that the Appellants do have some preferential 
rights in their employment by the United States govern¬ 
ment. 

Each of the Appellants formerly occupied positions 
or grades known as Leadingmen or supervisors in the 







Mare Island Naval Shipyard. Their positions an<|i grades 
were not abolished. The supervisory positions wljich they 
formerly filled are still maintained in the shipyar<|l. They 
were simply reduced as the result of a reduction jin force 
in the shipyard, and the officials retained non-i’eterans 
in the supervisory positions. This w^as the resjult of a 
reduction in force following the close of World War IT. 
The question arises whether the preferential rjights of 
honorably discharged soldiers, sailors or marines gave 
them preference to be retained in their job ^»ositions 
while the job existed, and while their efficiency ratings 
w^ere good or better. To reach a proper conclusicjn in the 
matter, the history of preference granted to vebirans in 
governmental emplo^nnent must be considered. 


Veterans Preference Has Existed in Governmental Service 
for More Than Seventy Years Last Past. 

It has been a settled policy of the United States for 
a period of time since the Act of March 3, 1865 (13 Stat. 
571) to grant preference to honorably discharged sol¬ 
diers and sailors. Retention preference was first granted 
veterans by the Act of August 15, 1876 (19 Stat. 143, 
169, 5 U. S. C. 37) which provided in part as follow^s: 

making any reduction of force in any 
of the executive departments, the head of such de¬ 
partment shall retain those persons who may be 
equally qualified who have been honorably discharged 
from the military or naval service of the United 
States, and the widows and orphans of deceased 
soldiers and sailors.” I 


In the year 1909, the Attorney General of the! United 
States ruled (27 Opin. Atty. Gen’l. 490) that thi? above'' 
quoted provisions of the 1876 statute did not protect j 
such employees from bein^ reduced in grade in thejir posi- j 
tions where other employees liad'equal or better efficiency | 
ratings. 1 
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Following the ruling of the Attorney General in 1909, 
and to offset and nullify such a ruling under the 1876 
statute, Congress amended the 1876 Act to read as 
follows:/ 


, * * in the event of reductions being.,made in the 

^orce in any of the executive departments no honor- 
/ably discharged soldier or sailor whose record in said 
/ department is 



rated good shall be discharged, or 



arv.” [Title 5, 


Attention of the Court is directed to the fact that the 
statute above quoted relates only to employees in “De¬ 
partments” of the government. The Naval Department 
is an executive department of tlie government. The At¬ 
torney General, however, ruled (26 Opin. Gen’l. 254) that 
executive departments are only at the seat of the govern¬ 
ment, and covers only employees at the seat of the gov¬ 
ernment. That it did not cover other agencies although 


they Avere under a Department head. 

i To offset the opinion of the Attorney General, and 
to clarify what employees came wuthin the preference 
! granted to honorably discharged soldiers and sailors, the 
\j President of the United States issued two Executive 
Orders, one dated March 3, 1923, and one dated June 
4, 1925. The Executive Order of .June 4, 1925 provided 
in part as follows: 


“Executive Order of March 3, 1923, ■will be con¬ 
strued to require that in selecting employees to be 
demoted or separated on account of any reduction 
oFworlan^ “forceT'UToftorably discharged soldiers, 
sailors and marines, and the widows of such, ^ and 
the wuves of injured soldiers, sailors, and marines, 
who themselves are not qualified for positions in 
the Government service, will be placed at the top 
of the lists of competing employees, in the order 
of their ratings, provided they attained for the last 
rating periofan efficiency rating of not less than 
80; and they will be retained in existing status, if 




Gui>' 
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their record in respect to deportment, attitude, and 
attendance is satisfactory, in preference to all other 
persons with whom they are respectively in competi¬ 
tion. I 

“Provisions of civil-service rule. Civil-service 
rule XII, Section 5, provides as follows: ‘In har¬ 
mony with statutory provisions, when reductions are 
being made in the force, in any part of the classified 
service, no employee entitled to military preference 
in appointment shall be discharged or dropped or 
r educed in rank or salary if"M§ reccrd is gopa, or 
if bis efficiency rating is equal to em¬ 

ployee in competition with him who is retaii|ied in' 
the service.^ ” 

“Reduction of force in excepted positions—The 
President of the United States has informed the 
Commission that it is his desire that in making re¬ 
ductions in force the civil-service rules be applied 
by all ^encies which are to be on a jjernmnent , 

lace 


basis. The provisions of Section^ 5 of 
'Stro'uld therefore be applied regardless o f the 
of employment, and should also be applie 


in 


rS^laTF oranges of the Government in making re- 
diictipn in force i n ex cepte,d as well as clajssified 
positions.” 


The Executive Order of March 3, 1923 was con 


by the Attorney General of the United States by then 


Attorney General Stone, later Chief Justice of the 


United 


States (34 Opin. Atty. Gen’l. 159). In that opinicjn, the 
Attorney General ruled that whenever there was a re¬ 
duction in force, the provisions of the statute were 
mandatory, and that an honorably discharged soldier or 
sailor whose efficiency rating was good was entitled to 
be retained in his position even though it required the 
discharge of an employee with an excellent efficiency 
rating who did not have preference. 

The Executive Order of June 4, 1925 applied this; same 
preference in excepted positions as well as classifii^d po¬ 
sitions. The Appellants w^ere in excepted positions, and 
therefore, under the Executive Order, obtained tbe same 


strued 
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preferential rights as if they were included in the 
Statute. This Executive Order has never been 
rpgAiTidr^rlj anrl ig in fall forc e todav. 


1912 

can- 


In construing these Executive Orders and the 1912 
Statute, the Supreme Court of the United States in the 
case of Hilton v. Sullivan, 92 L. Ed. 1416, 334 U. S. 
323, at page 1425 of the Law Edition report said: 


“In (Aug. 15) 1876, seventy-tw’o years ago. Con¬ 
gress passed a law which required any executive 
department when making “any reduction of force” 
to “retain those persons who may be equally quali¬ 
fied who have been honorablv discharged from the 
military or naval service of the United States and 
the widows and orphans of deceased soldiers and 
sailors.” 19 Stat. 143, 169, c. 287, 5 USCA, Sec. 37, 
2 FCA title 5, Sec. 37.“ In (Aug. 28) 1912 Con¬ 
gress greatly strengthened the old 1876 policy by 
providing that “in the event of reductions being 
made in the force in any of the executive depart¬ 
ments, no honorably discharged soldier or sailor 
whose record in said department is rated good shall 
be discharged-or drrtppod^r rpdnped in rank or 
salary.” 37 Stat. 360, 413, c. 350, 5 USCA, Sec. 
648, 2 FCA title 5, Sec. 648.*= 

There is nothing ambiguous about this 1912 pro¬ 
vision. It was an absolute command that no gov¬ 
ernmental department should discharge, drop, or re¬ 
duce in rank any honorably discharged veteran gov- 


® Disabled veterans had been granted employment preferences in 
(March 3) 1865. 13 Stat. 571. This statutory policy was ex¬ 
pressly preserved by Sec. 7 of the Civil Service Act of (Jan. 16) 
1883, 22 Stat. 403, 406, c. 27, 5 USCA Sec. 638, 2 FCA title 5, Sec. 
638, was carried forward in other Acts, and has been repeated in 
a most comprehensive manner in Sec. 2 of the Veterans Preference 
Act of 1944, 5 USCA Sec. 851, 2 FCA title 5, Sec. 851. 

® It is of interest that this legislative expression, like the one 
before us, was a proviso in a section, and that the section as a whole 
had to do with the manner in which the Civil Service Commission 
should provide for efficiency ratings in relation to promotions, demo¬ 
tions and dismissals of civil service employees. 
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ernment employee with a rating of “good”. !(Liength 
of service in no Avay qualified the preference! given 
the veteran. And subsequent executive orders not 
only rcognized this provision as giving veterans an 
absolute preference/ but also extended the ])refer- 
ence to veterans in the field service ® and tc» posi¬ 
tions not under civil service.® 

Executive Order 4240 of June 4, 1925, as amended 
by Executive Order 5068 of March 2,..J.92£,—pro¬ 
vided, as does Subgroup A -1 here, an absolute re¬ 
tention preference for veterans over nonveterans 
where the veterans’ efficiency ratings were “jjood”, 
and a similar absolute preference over non veterans 
whose ratings were less than good if the veterans’ 
ratings were equal to those of the nonveterans] And 
at the time of passage of the Veterans Preference. 
Act of 1944, there were 1943 Civil Service i^egula-, 
tions outstanding which granted veterans with 
permanent tenure and with a rating of “good’’ or 
higher, precisely the same absolute retention prefer¬ 
ence over non veterans which is now afforded by Sub¬ 
group A-1, here attacked as invalid. Consequently, 
a holding that veterans with a rating of “good” 
no longer have a retention preference over non-vete? ' 
ans with longer service, would mean that .passage 0^7 - 
the Veterans Preference Act of 1944 narrowed theJs^^ 
long-existing scope of veterans’ preferences m case.^ 
of ^o^vprTimPTit personnel. TheN 

purpose' of IhaT A^t^ si^sors and of Congijess in'^ 
passing it appears to have been precisely the oppo¬ 
site—to broaden rather than narrow the pref(jrence. 

■ Section 7, Executive Order 3567, October 24, 1921. 

* Executive Order 3801, March 3, 1923. 

» Departmental Circular 146, U. S. Civil Service Commission, Oct. 

22, 1936. 

5 Code Fed. Reg. (Supp. 1943) Sec. 12.301-12.313. These regu¬ 
lations, like those attacked here, separated all civil service employees 
into different categories according to their tenure, with permanent 
employees having the highest retention status. Thus all permanent 
employees, regardless of veterans’ preference and of efficiency 
rating, enjoyed priority over all employees with limited tenures. 
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The Senate Civil Service Committee was told by 
the Congressional sponsor of the measure that “this 
bill takes away no existing veterans’ preference, 
either by statute or Executive Order, but it does 
strengthen, broaden and implement the veterans’ 
preference policy heretofore in etfect,” and that it 
w’ould “give legislative sanction to existing veterans’ 
preference, to the rules and regulations in the execu¬ 
tive branch of the government. . . 

A member of the Civil Service Commission in 
explaining the bill to the Senate Committee called 
the proviso here involved the “heart of the, sec¬ 
tion,and stated that it was__i‘substantially 
same” as the 1912 Act,’" whichraS --b.eJ£aJ^: - :i55t ^^ 
out, provided for an absolute—veterans.’,, retention, 
\ preference without regard to length of s^rvice.’'*^ And 
^^in explaining the Bill on the floor of the House, the 
_ sponsor and active proponents of the measure ex- 

/ plained it as strengthening and broadening veterans’ 

preferences then embodied in statutes and executive 
orders.’”" 

HGarings before Senate Committee on Civil Service on S. 1762 
and H. R. 4115, 78th Cong. 2d Sess. 8-9. 

1= Id. at 29. 

^3 Id. at 27, 29. 

^ ‘ Three veterans’ organizations collaborated with the legislative 
sponsors in drafting the Act. Hearings before Senate Committee 
on Civil Service on S. 1762 and H. R. 4115, 78th Cong. 2d Sess. 8. 
A representative of one of these organizations stated to the Com¬ 
mittee: “This measure gives to honorably discharged veterans of 
World War I and World War II, their widows, and the wives of 
disabled veterans who themselves are not qualified, preference in 
employment where Federal funds are disbursed. It provides, by 
law, a definite preference both in appointment, and retention in 
Federal positions. While such a preference in many instances now 
exists by virtue of Executive orders and Civil Service Commission 
regulations, this bill gives such preference a permanent standing 
that cannot be changed except by congressional action. The bill, 
likewise, does not take away from the veteran any rights previously 
granted under any existing law. Executive ordhr, civil-service rule, 
or regulation of any department of the Government, but prescribes 
by law additional preferences and confirms many now existing by 
regulation.’’ Id. at 41-42. 

^5 90 Cong. Rec. 3502, 3503, 3505. 
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It will be noted that the preferential rights given 
under the 1912 statute to the effect that no honqrably 
discharged soldier or sailor whose record is good I shall 
be reduced in rank, grade and salary, were carrieji out 
not only under the terms of the statute, but by the Elxecu- 
tive Orders of the President to all positions in the gov¬ 
ernmental service. 

We now come to the point where we conside:' the 
question of whether the Act of June 27, 1944 (Title 5 
U. S. C. 861, 58 Stat. 390) changed the existing pi’efer- 
ence to the effect that in the event of a reduction in 
force the veteran had retention rights in his gra|le if 
his efficiency rating was good. | 

Section 12 of the Act of June 27, 1944 (Title 5, U. js. C. 
861, 58 Stat. 390) provides as follows: 

“Reduction in personnel; considerations affqcting 
release. In any reduction in personnel in any civil¬ 
ian service of any Federal agency, competing em¬ 
ployees shall be released in accordance with Civil 
Service Commission regulations which shall give due 
effect to tenure of employment, military preference, 
length of service, and efficiency ratings; Provided, 
That the length of time spent in active service in 
the armed forces of the United States of each such 
employee shall be credited in computing length of 
total service; Provided further, That preference em¬ 
ployees whose efficiency ratings are ^good’ or better 
shall be retained in preference to all other coijipet- 
ing employees and that preference employees vlhose 
efficiency ratings are below ‘good^ shall be ret£|.ined 
in preference to competing nonpreference emplcjyees 
who have equal or lower efficiency ratings: And pro¬ 
vided further. That when any or all of the functions 
of any agency are transferred to, or when any agency 
is replaced by, some other agency shall first be trans¬ 
ferred to the replacing agency, or agencies, for em¬ 
ployment in positions for which they are qualified, 
before such agency, or agencies, shall appoint addi¬ 
tional employees from any other source for such posi- 


tions. (June 27, 1944, eh. 287, Sec. 12, 58 Stat. 390.) ” 
5 U. S. C. 861. 


What was the purpose of this section? We do not 
have to look far for the answer. Civil Service Commis¬ 
sioner Flemming made a full explanation of this Section 
at the Senate Hearing prior to the enactment of the 
Veterans Preference Act. (Hearings before Committee 
on Civil Service, United States Senate, 78 Cong. 2d Sess. 
on S. 1762 and H. K. 4115 at page 25)— 

Commissioner Fleming stated: 

“That proviso is substantially the same as a law 
passed by Congress in 1912, .which jvas interpreted 
to apply to only the departmental service. By execu¬ 
tive‘oTder of'March 3, T923,’'the provisions of the 
law of 1912 were likewise extended to Federal serv¬ 
ice, so that the last proviso simply continues what 
has been in practice throughout the entire Federal 
service since 1923.’’ 

The proviso to which Commissioner Flemming referred 
to was the absolute right of retention of veterans in 
their grades in the event of a reduction in force. This, 
he said, had been established not only by the 1912 statute, 
but by the Executive Orders, supra. 

In the brief filed by the Department of Justice in the 
Hilton V. Sullivan case, in the Supreme Court, it "was 
stated in reference to Section 12 as follows: 

“In the light of these sweeping assurances^ that 
the proposed Act was intended to codify existing 
veterans’ preferences and to subtract nothing there¬ 
from, w’e submit that there exists a clearly established 
legislative intent to continue to accord to veterans 
with efficiency ratings of ‘good’ or better preference 
in retention over nonveterans irrespective of the lat- 
ters’ length of service.” 

It was likewise stated in the Department of Justice’s 
brief in the Hilton v. Sullivan case before the Supreme 
Court as follow^s: 
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“The second proviso to Section 12 of the A^t is 
an explicit command that in the event of a reduction 
in force there must be given to veterans with an effi¬ 
ciency rating of good or better an absolute retention 
preference over competing non-veterans, irrespective 
of length of service. I 

It is in the setting afforded by the long contijiued 
policy of the Government to grant an absolute ])ref- 
erence in retention to a veteran with an efficiency 
rating of ‘good’ or better, over a competing nonvet¬ 
eran, and the proclaimed policy of Congress in exact¬ 
ing the Veterans’ Preference Act to codify and ex¬ 
pand but not to subtract from veterans’ preferences, 
that the second proviso to Section 12 must be] ap¬ 
plied. It reads: 1 

Provided further. That preference emplojyees 
whose efficiency ratings are ‘good’ or better ^hall 
be retained in preference to all other competing 
employees and that preference employees whose 
efficiency ratings are below ‘good’ shall be retained 
in preference to competing nonpreference emplovees 
who have equal or lower efficiency ratings: * • • 
This language is precise, and in many aspects re¬ 
sembles that employed in prior retention statutes and 
executive orders. It commands the retention cif a 
veteran with a ‘good’ (or higher) efficiency ratin;^ in 
preference to all competing employees. Cf. Kirkman 
V. MacMorland, et al., 71 F. Supp. 15, 20 (E. D. Pa.) 
In effect, this provisois an affirmance of the (Con¬ 
gressional policy first announced in Section 4 of the 
Act of August 23, 1912, supra, pp. 24-25, as imple¬ 
mented by Executive Orders 3567, 3801, and 4240, 
supra, pp. 25-28.” 


The Appellants adopt the views of the Departmenj; of 
Justice as expressed in their brief in the Hilton v. S'ldli- 
xmn case. They state more clearly than perhaps the jAp- 

By the second clause, this proviso, which grants preference 
employees with a less than good efficiency rating retention prefer¬ 
ence over competing nonpreference employees with equal or lojwer 
efficiency ratings, gives legislative status to Executive Order 5|)68, 
supra, p. 28. 
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pellant’s counsel the points on which the Appellants rely. 
The only trouble is that they told the Supreme Court 
one thing and the District Court below a different story, 
apparently upon the theory that the right hand does not 
know what the left hand does. 

If there be any doubt that the Executive Orders grant¬ 
ing preference continued after the Act of June 27, 1944, 
resort must be made to Section 18 of the Act which 
reads as follows: (Title 5, Sec. 867, 58 Stat. 391) 

“Repeal of inconsistent laws; saving clause. All 
Acts and parts of Acts inconsistent with the provi¬ 
sions hereof are hereby modified to conform here¬ 
with, and this chapter shall not be construed to take 
away from any preference eligible any rights hereto¬ 
fore granted to, or possessed by, him under any 
existing law. Executive Order, civil-service rule or 
regulation, of any department of the Government of 
officer thereof. (June 27, 1944, c. 287, Sec. 18, 58 
Stat. 391.)” 

The report of the House Committee on the Act (Re¬ 
port No. 1289, 78th Cong. 2d Sess.) contains the foil own¬ 
ing: 

“Section 2 defines the groups or classes of veter¬ 
ans to whom preference is to be granted. It will be 
noted that this includes for the first time husbands 
and widowers of service-connected disabled ex-serv¬ 
ice women. It also eliminates from future preference 
so-called peacetime veterans, but in section 18 there 
is specific provision that the act is not to be con¬ 
strued as taking away from any preference eligible 
any rights heretofore granted to, or possessed by, 
him under any existing laAv, Executive order, civil- 
service rule or regulation, of any department of the 
Government or officer thereof.” 

When the bill reached the House floor. Congressman 
Rees, then ranking minority member of the House Civil 
Service Committee, made the following statement: (Cong. 
Record of April 17,1944, p. 3558) 



‘‘Mr. Speaker, the bill under consideration, Et. R. 
4155, and known as the veterans’ preference bill I con¬ 
tinues the law and Executive orders that have be^n in 
effect for a number of years providing for veterans’ 
preference in governmental employment. This bill 
also provides additional features that are of special 
interest to World War veterans, their wives, and de¬ 
pendents. This legislation includes for the first time, 
husbands and widowers of service-connected disabled 
ex-service women.” [ 

The report of the Senate Committee on the bill | was 
made on May 25, 1944. (Report No. 907, 78th Cong. 
Sess.) and contains the following: ! 

“The Congress has long recognized the desirability 
of granting preference in governmental employment 
to former members of the military and naval foirces. 
In the past, however, veterans’ preference laws have 
consisted for the most part of little more than broad 
statements of general principles, leaving details of 
application and administration to Executive orders 
and regulations. The enactment of H. R. 4115, known 
as the Stames-Scrugham bill, would for the first 
time bring together in comprehensive statutory form 
the various statutes as well as the desirable provi¬ 
sions of Executive orders and regulations promul¬ 
gated pursuant thereto. In addition, the bill provides 
for certain preferences not accorded veterans lender 
existing law. These additional preferences wijl be 
discussed later in this report.” | 

These statements and reports show that all of| the 
rights under Executive Orders were retained by Sedition 
18, supra, of the Act of June 27,1944. | 

The Attorney General of the United States in an opinion 
rendered on September 26, 1946 ruled that Section 18 
should not be construed to take away any rights of any 
veteran preference eligible. 

It therefore is clear that since all of the Appellants 
are veteran preference eligibles, and since all of them had 
efficiency ratings of good or better, they could not be 


reduced in grade so long as the job positions existed, and 
were not filled by other veterans with more retention 
credits or high ratings. In no event could they be re¬ 
duced in grade and their positions given to non-veterans 
who had no preference. 

The Decision of Judge Holtzoff in This Case Overrules 
Decisions Made by Judges Morris and Pine. 

In the case of Salter v. Matthews, Civil Action No. 
2382-49, Judge Pine issued a preliminary mandatory in¬ 
junction restraining the Secretary of the Navy from re¬ 
ducing the plaintiff from the grade of a Leadingman in 
the Washington Naval Gun Factory, and this injunction 
continued until the decision of this Court in Nelson v. 
Johnson, 180 Fed. 2d 386, 86 U. S. App. D. C. 98, hold¬ 
ing that the Administrative remedies must be first ex¬ 
hausted. 

In Sullivan et al v. Sullivan, Secretarv of the Naw, 
Civil Action No. 1012-49, Judge Pine issued a prelimi¬ 
nary injunction restraining the Secretary of the Navy 
from reducing the plaintiffs from their positions and 
grades in the Boston Naval Shipyard, and this injunction 
continued until this Court held in Nelson v. Johnson, 
supra, that administrative remedies must be exhausted. 

In Nelson v. Forrestal, Civil Action No. 1454-48, Judge 
Morris entered a summary judgment against the Secre¬ 
tary of the Navy ordering and directing him to restore 
the plaintiff to a position of Leadingman Electrician in 
the Philadelphia Naval Shipyard. 

In the case of Reeves v. Forrestal, Civil Action No. 
1455-48, Judge Morris sustained the plaintiff’s motion 
for a summary judgment and ordered the Secretary of 
the Nav^* to restore the plaintiff to a position of Leading- 
man Pipefitter in the Philadelphia Naval Shipyard. After 
suits were filed, Louis A. Johnson as Secretary of Na¬ 
tional Defense was substituted for Forrestal. 





These four cases on the facts, and with the exception 
that the plaintiffs did not exhaust their administi'ative 
remedies, are on all fours with this case. Judge Hcjltzoff 
simply refused to follow the rulings of Judges IViorris 
and Pine. ! 

The Nelson and Reeves cases were reversed upo^ ap¬ 
peal for the reason that they had not exhausted their 
administrative remedies but not on the ground that Either 
Judge Pine or -Morris erred in their rulings of pjrefer- 
ence granted to the plaintiffs to be retained in their par¬ 
ticular job positions. 

The Appellees have stipulated that the plaintiffs were 
reduced in their grades, and that the non-veterans named 
in the complaint have since held the positions and grades 
from which each })laintiff was reduced. 


The language of Section 12, supra, is very clear. 7That 
preference employees whose efficiency ratings are 
or better shall be retained in preference to all otheij 
peting employees.” The Appellants assert that thi 
tion gives an absolute right of preference to be re 
in a position or grade for which the Appellants 
qualified by having a good or better efficiency rating, 
that competing employees means all employees wh 
competing for their job positions. 


Sk 


Tf the Court accepts the construction placed on 
12, supra, by Commissioner Flemming when he te 
before the Senate Committee as to its meaning, and 
the fact that the Executive Orders granting an abs 
preference to be retained in their positions and g 
this Court must conclude that the rulings of Judgej 
and Judge IMorris on the question of law involv| 
this case should be followed, and the opinion of 
Holtzoff should be rejected. In effect. Judge H(| 
held that the only right of retention contained ii^ 
tion 12 was that a veteran preference eligible 
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right to a position and grade, that a Leadingman could 
be reduced to the status of a laborer, and that this was 
the only preference right of employment. 

The Court below refused to apply the provisions of 
Section 2 of the Veterans Preference Act (Title 5 U. S. C. 
851, 58 Stat. 387) to the Appellants’ rights to be re¬ 
tained in their supervisory positions. This section pro¬ 
vides that veteran preference eligibles shall have prefer¬ 
ence in appointment, in reinstatement, in reemployment, 
and in retention in civilian positions in all departments, 
agencies or bureaus. 

The Appellants earnestly contend that the word “re¬ 
tention” in civilian positions grants to them the right 
to be retained in their positions and grades so long as 
they exist and their efficiency ratings are good or better, 
and they are not filled by other veterans preference eligi¬ 
bles who have greater retention rights. In this case, the 
Appellants were not only reduced in grade but non-vet¬ 
erans were retained and have still held the job positions 
from which the Appellants were reduced in grade. 

The government counsel may argue that this result will 
end in the retaining of incompetent employees. The 
answer to this contention is that veterans preference is 
absolutely destroyed unless the veteran’s efficiency rating 
is good or better. The only preference a veteran gets if 
his efficiency rating is below good is a preference over 
other employees having the same rating. A veteran may 
be discharged for inefficiency if his rating falls below 
“good”. 

The Appellees take the view that they can determine 
that employees who are non-veterans are more competent 
and efficient to fill the job positions and grades. In 
other words, they can select the employees to be retained 
without any restriction by the Veterans Preference Act. 
Undoubtedly they could do this except for the preference 


granted to veterans, but Congress established the policy 
in this matter, and this policy is binding upon the Ap¬ 
pellees. In commenting upon the contention that the Vet¬ 
erans Preference Act would be unfair to employees who 
had served for long years, the Supreme Court said, in 
the case of HUton v. Sullivan, supra, on page 14:26 of 
the Law Edition report, as follows: 

“Not only did the friends of the Veterans Prefer¬ 
ence Act explain to the Senate Committee on Civil 
Service and to the Congress the broad preferences 
the Act would grant. Hostile witnesses graphically 
pointed out to the Senate Committee what they 
deemed would be the unfairness of the Act’s effect 
if passed as written. One such witness representing 
the Civil Service Reform League said: ‘I think you 
ought to give consideration to . . . retention (^f vet¬ 
erans in civil service regardless of length of s(‘rvice. 
I do not think it is fair, a veteran be retairied in 
service who has been in the service 5 months against 
a person who has been in the service 25 years. I 
believe some distinction might be made, oth(!rwise 
you would do a grave injustice to those people who 
have long years of service in civil service.’ And 
another witness against the Bill pointed out that 
under it nonveterans would “^be the first to be laid 
off and the last to be taken on.’ 

The Congress passed the bill with full Imowl- 
edge that the long standing absolute rertention pref¬ 
erence of veterans would be embodied in the Act. 
Petitioner makes an appealing argument against this 
policy. But it is a policy adopted by Congress, and 
our responsibility is to interpret the Act, not to 
overrule the congressional policy. 

Also in the same opinion, Mr. Justice Black stated 
as follows: 

“A member of the Civil Service Commission in 
explaining the bill to the Senate Committee called 
the proviso (Section 12 this supplied) here inTlrolved 
the ‘heart of section’ and stated that it was ‘sub¬ 
stantially the same’ as the 1912 statute whic^h, as 
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pointed out, provided for an absolute veterans re¬ 
tention preference without regard to length of serv¬ 
ice. And in explaining the bill on the floor of the 
House, the sponsor and active proponents of the 
measure explained it as strengthening and broaden¬ 
ing veterans preferences then embodied in statutes 
and executive orders.” 

Despite this clear language of the opinion in the case 
of Hilton V. Sullivan, supra, the Secretary of the Navy 
and his officials in charge of the various naval shipyards 
have continued to date to ignore the plain language used 
by Justice Black in the Hilton case. 

This court has had occasion to consider the preference 
granted to veterans in Section 2 of the Veterans Prefer¬ 
ence Act. 

In the cases of Elder and Furman v. the Secretary of 
Agriculture, which were consolidated on appeal, this 
Court held that the plaintiffs had preference rights of 
reinstatement in their positions as attorneys in the Office 
of the Solicitor. [184 Fed. 2d 219, your number 10,007 
and 10,008.] 

In the Elder and Furman cases, the plaintiffs, after 
each had passed an examination for attorneys given by 
the Civil Service Commission, were given war service ap¬ 
pointments in the Office of the Solicitor of the Depart¬ 
ment of Agriculture. They were discharged in 1947, and 
at the same time other attornevs who had war ser^dce 
appointments but who were non-veterans were likewise 
discharged. About sixty days after their discharge, the 
Solicitor of the Department again re-employed war serv¬ 
ice appointees who had no preference. This Court held 
that the plaintiffs Elder and Furman were entitled to be 
reinstated at a time when the Solicitor again reemployed 
the war service attorneys who had no preference, and 
that the preference of the plaintiffs to reinstatement con¬ 
tained in Section 2 of the Act of June 27, 1944, supra, 
gave them that preference. 
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The Appellants therefore contend that the word “re¬ 
tention” contained in Section 2, supra, is as binding on 
the Appellees, as the word “reinstatement” was oh the 
Secretary of Agriculture, and retention means retejntion 
in each Appellant’s grade. 

The Elder and Furman cases are now pending before 
the United States Supreme Court. The application of 
both the Appellants and the Appellees for a writ of 
certiorari both having been granted on February 
1951. 


The Appellants’ Case Does Not Come Under Section 14 
of the Veterans Preference Act. 

The Appellants anticipate that the Appellees will hrgue 
lliat the Appellants could be reduced in rank, grad(i and 
salary under Section 14 of the Veterans Preference Act, 

I 

supra. 


St 


Congress of the United States first dealt with vetei 
rights in the event of a reduction in force in the 
Act which has been previously mentioned. The ruliji 
the Attorney General (27 Opin. Atty. Gen’l. 490) 
decision of the Court of Claims {Keim v. United 
33 Ct. Cl. 174, affirmed 177 U. S. 290, 44 L. Ed. 
])ractically nullified the preference granted in the 
Act. Congress then enacted the 1912 statute gra 
the absolute preference to honorably discharged so 
and sailors whose record was good. The Supreme 
in Hilton v. SuUivau, supra, said, “this was an ab^ 
command that no honorably discharged soldier or 
whose record was good could be discharged or red 
in rank, grade and salary.” 
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Attention has already been invited to the fact that 
this preference to be retained in their respective posi¬ 
tions in the event of a reduction in force was continued 
by Executive Order to cover all employees of the gov- 
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eminent, and that it was the intention w’hen Section 12, 
supra, of the Act of June 27, 1944 to carry this prefer¬ 
ence into the 1944 Act. 

Judge Holtzoff in his opinion (A. 37-38) held that the 
■word “retention” contained in Section 12 is not free from 
ambiguity though at first blush it would seem to mean 
retention in employment rather than retention in grade. 
That the ambiguitv w^as resolved bv the fact that Section 
14 of the Act did provide for a reduction in grade to 
promote the efficiency of the service. 

Judge Holtzoff only gave the matter short considera¬ 
tion. Apparently he did not take time to study the briefs 
filed by the Appellants or to go into the history of the 
background and the purposes of the enactment of Section 
12, supra. Under the ruling of the District Court, Sec¬ 
tion 12, supra, becomes a completely useless and a sur¬ 
plus statute. If the Appellants’ rights of preference are 
to be constmed under Section 14 of the Act, then Section 
12 serves no useful purpose whatsoever. 

But the contrary is true. Section 12 relates to the 
rights of the Appellants in the case of a reduction in 
force, and Section 14 of the same Act provides that in 
certain instances 30 days notice must be given before 
a veteran preference eligible may be discharged or re¬ 
duced in grade. 

Under Section 12, supra, the veterans in governmental 
employment were given the absolute right of retention 
in their grades as had been given to them under the 1912 
Statute, and Executive Orders, supra, and Section 14 
"was to conform to Title 5 IT. S. C. 652 (37 Stat. 555) 
relating to removals from the classified civil service for 
cause only. 

The language of “such cause as will promote the effi¬ 
ciency of the service” contained in Title 5 U. S. C. 652, 
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supra, was borrowed and used in Section 14 of the Act, 
supra. 

Carter v. Forrestal, et al, 175 Fed. 2d 364, 365, 
85 U. S. Court of Appeals D. C. 53. | 

In fact, the Carter case, supra, is a true exa[mple 
where Section 14 operates. In that case, Carterj was 
charged with failure to pay private debts, and this 
Court held that his discharge on that account fell vdthin 
the clause “except for such cause as will promote the 
efficiency of the service”, despite the fact that Carter 
was performing his duties with the highest degri^e of 
efficiency and had an excellent efficiency rating. 

The Appellants contend that Section 14 operates only 
when the veteran preference eligible is charged with de¬ 
linquency or misconduct, or conviction of a penal ofl'ense, 
or some other charge such as in the Carter case because 
of failure to pay private debts. The term “for such 
cause as will promote the efficiency of the service” has 
never been defined by regulation. On April 10, 1947, 
Alfred Klien, the Chief Officer of the Civil Service Com¬ 
mission construed the language as follows: 

“. . . The phrase, ‘such cause as will promote 
the efficiency of the service’ appearing in section 14 
is modeled after the language appearing in thi Act 
of 1912. The pertinent lan^age in the Act of 1912 
is: ‘no person in the classified civil service of the 
United States shall be removed therefrom except for 
such cause as will promote the efficiency of the serv¬ 
ice’ .. . It is clear that where an employee is dis¬ 
charged or demoted because of delinquency or mis¬ 
conduct such action is ‘for such cause as will pro¬ 
mote the efficiency of the service.’ ” 

Nor can there be any question that the reductions in 
rank, grade and salary of the Appellants arose from a 
reduction in the force of the Mare Island Naval Ship¬ 
yard. At the close of World War II there were 38,366 
employees of the Yard (A. 46), and when each .^.ppel- 
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lant was reduced in 1946, there were 12,219 employees 
(A. 46), and when the Appellants were reduced in grade 
in 1947, there were 10,418 employees (A. 46). 

The Appellees chose to call the reduction in grade 
‘‘adjustment of supervisors’’. The “adjustment of su¬ 
pervisors” was due to the fact that there ^were not as 
many employees to supervise, and there was about a 7% 
supervision, that is 7 supervisors over 100 employees, 
and the number of employees having been cut to nearly 
one-fourth of its peak during war time, there necessarily 
was a reduction in the number of supervisors. It was 
all part of the same program- 

judge Pine and Judge Morris adopted this view when 
they considered the cases mentioned herein which were 
decided by them. 

Furthermore, the Court below sustained a motion to 
dismiss the complaint, and this motion admits all of the 
facts properly pleaded in the complaint, or the evidence 
in support of the complaint on file in the case. 

The complaint specifically alleges that the Appellants 
were reduced in rank, grade and salary due to a reduc¬ 
tion in the force in the Mare Island Naval Shipyard 
(A. 23) and the motion interposed admits this fact. 

Therefore the Appellees cannot at this stage of the 
case raise the question that the reduction in rank, grade 
and salary of the Appellants arose from any other cause 
than from a reduction in the force in the Mare Island 
Naval Shipyard. 

If there was an issue of fact in this regard, the Court 
could not have sustained the motion for a summarv 
.]udgment. 

Hunter v. Forrestal, 180 Fed. 2d 763, 86 F. S. 

Court of Appeals, D. C. page 121. 
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The Appellants therefore contend that Secti(j)n 14, 
supra, upon which the Court below rested the Appel¬ 
lants’ right is not applicable to the facts of thi^ case. 

The Court Below Has Jurisdiction of the Parties and 

Subject Matter. | 

This is not an action to review the decision of an 
administrative board. It is a suit to compel public offi¬ 
cials to carry out the duties imposed upon them by law, 
and in a matter in which they have no discretion. It is 
not necessary to cite at length the many decisions of 
this Court to sustain the Appellants contention in this 
regard. 


Hilton V. Sullivan, supra. 

Miguel v. McCarl, 291 U. S. 442, 78 L. Ed. 901 
Mitchell V. Cohen, 333 U. S. 411, 92 L. Ed. 774 
Farley v. United States, 67 App. D. C. 382, 92 F. 
2d 533 

CONCLUSION 


For the reasons herein stated, judgment in thi^ case 
should be reversed, and this cause remanded to the 
District Court for such further action as may be peces- 
sary to comply with the judgment of this Court. 

Respectfully submitted. 


Claude L. Dawson 
Attorney for the Appellants 


917 - 15th St., N. W. I 
Washington 5, D. C. | 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Clark F. Reynolds 
Walter E. Matney 
Kemper N. Ratican 
George L. Williams 
Ernest J. Bastien 
Garland M. Cook 
Clement P. Heagerty 
William J. Gorman 
Leroy H. Madden 

for and in behalf of themselves, and all other persons 
similarly situated who are members of the Federal 
Employees Veterans Association, who may desire to 
come in and join as parties plaintiffs. 

Plaintiffs 

vs. 

James Forrestal 
Secretary of National Defense 
Washington, D. C. 

John L. Sullivan 
Secretary of the Navy ’ 

Washington, D. C. 

32 Harrv B. Mitchell 

President, United States Civil Service Commission 
Washington, D. C. 
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Frances Perkins 1 

Member, United States Civil Service Commission 
Washington, D. C. 

James M. Mitchell 

Member, United States Civil Service Commission 
Washington, D. C. 

Defendants 

Civil Action No. 424-^49 | 

1 

Suit for a Declaratory Judgment Fixing and Dktermin^ 
ing the Rights of the Plaintiffs as Honorably Dis¬ 
charged Soldiers and Sailors in the Employfnent of 
the United States, and for Other Relief in the Na¬ 
ture of a Preliminary Mandatory Injunctionland an 
Injunction Restoring the Plaintiffs to Positions in 
Governmental Service from Which They Hal/e Been 
Illegally and Unlawfully Reduced in Rank,\^ Grade 
and Salary. i 

The plaintiffs for their cause of action complain of 
the said defendants, and allege: 

1. That each of the plaintiffs in this action isj a citi¬ 

zen of the United States and a resident of the qtate of 
California, and they bring this action for and in behalf 
of themselves, and all other persons similarly s|ituated 
who are members of the Federal Employees Veterans 
Association who mav come in and joint as partied plain¬ 
tiff. ‘ ' 

2. That the said defendant, James Forrestal, j is the 

duly appointed, acting and qualified Secretary ({)f Na¬ 
tional Defense of the United States and is the ! official 
charged by law with the administration of all lajWs re¬ 
lating to the employment of civilian employees under 
the jurisdiction of the Navy Department of the United 
States. I 




3. That the said defendant, John L. Snllivan, is the- 
duly appointed, acting and qualified Secretary of the 
Navy and acts under the orders of the Secretary of 
National Defense James Forrestal in his capacity of 
Secretary of National Defense, and that the said John 
L. Sullivan is also charged by law with the administra¬ 
tion and employment of all civilian employees of the 
United States in or under the jurisdiction of the Navy 
Department of the United States and particularly the 
civilian employees in the Naval Shipyard at Mare Island, 
State of California. 

33 4. The many civilian employees of the Na\w 

Department are required to he qualified in their 
various employment according to the provisions of the 
United States Civil Service Acts and the rules and regu¬ 
lations of the United States Civil Service Conimission, 
and each of the said defendants, James Forrestal and 
John L. Sullivan, in their official capacities, is required 
under the laws of the United States to fill any and all 
civilian positions falling within the classified and unclassi¬ 
fied service from lists of persons who have been found to 
be qualified for such positions by the United States Civil 
Service Commission. 

5. That the said defendant, Harry B. Mitchell, is tl'.e 
duly appointed, acting and qualified President of the 
United States Civil Service Commission, charged by law 
with the administration of the so-called United States 
Civil Servnce Acts relating to the appointment and re¬ 
tention in the service of civilian personnel in the govern¬ 
ment service of the United States and is sued in that 
capacity only. 

6. That the said defendant, Frances Perkins, is a duly 
appointed, acting and qualified member of the United 
States Ci'vil Service Commission and is sued in that 
capacity only; and that the defendant, James M. Mitchell, 
is likewise a duly appointed, acting and qualified mem¬ 
ber of the United States Civil Service Commission and 
is sued in that capacity only. 



7. That the defendants, Harry B. Mitchell, IVances 
Perkins, and James M. Mitchell constitute the sole mem¬ 
bers of the United States Civil Service Commission 
charged by law with the administration of the so-called 
Civil Service Acts, rules and regulations, Executive 
Orders of the President of the United States, and other 
statutes of the United States applicable to the jjivilian 
employees of the Government of the United States who 
are qualified under the Civil Service rules and regula¬ 
tions as employees of the Government of the United 
States. 

8. That each of the said plaintiffs of this said cause 
of action were employees of the Government |of the 
United States at the time this cause of action ardse and 
were duly qualified as such employees under Jhe so- 
called United States Civil Service rules and regulations, 
promulgated by the United States Civil Service Com¬ 
mission, and that each of the plaintiffs is or was 

34 employed in the Naval Shipyard at Mare Island, 
California, which is directly under the jurisdiction 
of James Forrestal as Secretary of National Defense 
and John L. Sullivan as Secretary of the Navy of the 
United States. 

9. The plaintiffs further allege that this suit arises 

under certain statutes of the United States, beirg spe¬ 
cifically the Act of Congress of August 23, 1912, Chapter 
350, paragraph 4, 37 Statutes at large 413, as amended 
by the Act of February 28, 1916, and also commonly 
known as Title 5, U. S. C. 648, and the Act o;: June 
27, 1944, commonly known as the Veterans Preference 
Act, and the Executive Orders of the President of the 
United States, being Executive Order 3567 issued on 
October 21, 1921. Executive Order 3801 issued on March 
2, 1939, and other Executive Orders of the President 
of the United States extending to, and granting iprefer- 
ence to honorably discharged soldiers, sailors and ma¬ 
rines in the civilian employment of the Government of 
the United States. I 
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10- The plaintiffs further allege that the employment 
of civilian personnel in the Mare Island Naval Ship¬ 
yard, immediately under the supervision of the said 
James Forrestal and John L. Sullivan, is fixed and de¬ 
termined under the laws of the United States known as 
the Civil Service Acts and upon proper certification of 
qualified personnel for appointment by the Civil Service 
Commission of the United States. 

11. The plaintiffs allege that the plaintiff, Clark F. 
Reynolds, enlisted in the United States Marine Corps 
on November 26, 1917 and served continuously until he 
was honorably discharged on January 20, 1919, and that 
thereafter, having previously qualified in accordance with 
the rules of the United States Civil Service Commission, 
entered the service of the United States as a civilian 
employee in the Mare Island Naval Shipyard on April 
21, 1919 and was continuously employed there until July 
13, 1921, and that thereafter and on August 23, 1928 
the plaintiff, Clark F. Reynolds, again entered the em¬ 
ployment of the Government of the United States as a 
civilian employee at the Mare Island Naval Shipyard 
where he has been continuously employed until the pres¬ 
ent time; that effective May 8, 1942, the plaintiff, Clark 
F. Reynolds, 'was promoted to the grade of Leadingman 
Welder; and that the said plaintiff, Clark F. Reynolds, 
was notified on June 28, 1947, that effective July 28, 1947, 
he would be reduced in rank, grade and salary from a 
Leadingman Welder to a Welder and that in accord¬ 
ance 'with such notice, the plaintiff, Clark F. 
35 Reynolds, was in fact reduced from a Leadingman 
Welder to Welder as of July 28, 1947; that on the 
date the plaintiff, Clark F. Reynolds, was duly notified 
that he would be reduced in rank, grade and salary from 
a Leadingman Welder to a Welder on July 28, 1947, 
his efficiency rating was then good or better, and as an 
honorably discharged marine of the United States, he 
was entitled to all the rights, benefits and pri-Tileges 





under the Statutes of the United States, the Kulles and 
Regulations of the United States Civil Service Com¬ 
mission, and the Executive Orders of the Presi4ent of 
the United States herein specifically referred to iiji para¬ 
graph 9 of this Complaint, under which he could inot he 
reduced in rank, grade and salary so long as th^ posi¬ 
tion of Leadingman Welder existed in the Mare j Island 
Naval Shipyard and was not filled by other hoi^orably 
discharged soldiers, sailors or marines; that the [ plain¬ 
tiffs further allege that the reduction in rank, grade and 
salar\' of the plaintiff Clark F. Reynolds, arose ^rom a 
reduction in force in the Mare Island Naval Shipyard 
and that the action of the said defendants, Jame^ For- 
restal as Secretarv of National Defense and Jdhn L. 
Sullivan as Secretary of the Navy, in reducing the [plain¬ 
tiff, Clark F, Re\molds, from Leadingman Welder to 
Welder, effective as of July 28, 1947, is illegM and 
unlawful and in violation of the Statutes of the United 
States and the Executive Orders of the Presidcsnt of 
the United States as alleged in paragraph 9 or this 
Complaint, for the reason that the position of Leading- 
man Welder existed in the Mare Island Naval Shipyard 
on July 28, 1947, and has at all times since so existed, 
and does now exist, and that the said defendants, James 
Forrestal and John L. Sullivan, in their official capaci¬ 
ties, have kept and maintained in the said position of 
Leadinerman Welder other employees, to-wit; W. G. IScott, 
J. G. Nichol, W. C. Smith, H. A. Bond, R. C. Hinton, 
A. F. Fischer A. F. Hines, and C. E. Gillies, &11 of 

I 

whom are not honorably discharged soldiers, saildrs or 
marines or who otherwise have no preference in | their 
employment over the rights of the plaintiff, Clatk F. 
Re\molds, as hereinbefore alleged and the retention of 
W. G. Scott, J. G. Nichol, W. C. Smith, H. A. Bond, 
R. C. Hinton, A. F. Fischer, A. F. Hines, and C. E. 
Gillies in such position is in direct violation of thei laws 
of the United States. I 
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12. The plaintiffs further allege that the plaintiff, 
Clark F. Reynolds, has exercised the greatest diligence 
in prosecuting his claim for retention as Leadingman 
Welder in the said Mare Island Naval Shipyard, and 

that said plaintiff pursuant to the provisions of 
36 Section 14 of the Veterans Preference Act of 

June 27, 1944, duly appealed his reduction in 
rank, grade and salary to the Civil Service Commission 
of the United States and that a final decision adverse 
to the said plaintiff, Clark F. Reynolds, was rendered 
on June 30, 1948, by the Civil Service Commission, and 
that unless this Court grants the relief prayed for the 
plaintiff, Clark F. Reynolds, will be without relief and 
that he has no speedy adequate remedy at law. 

13. The plaintiffs allege that the plaintiff, Walter E. 
Matney, enlisted in the United States Navy on September 
28, 1917, and that he was honorably discharged on April 
14, 1919, and having previously qualified in accordance 
with the rules of the United States Civil Service Com¬ 
mission, entered the service of the United States as a 
civilian employee on November 27, 1940, and that there¬ 
after and on to-wit: January 20, 1943, he w^as pro¬ 
moted to a Leadingman Pipefitter in the Mare Island 
Naval Shipyard, and that the said plaintiff, Walter E. 
Matney, was notified June 28, 1947 by the officials of 
the Mare Island Naval Shipyard that effective July 28, 
1947, he would be reduced in rank, grade and salary 
from a Leadingman Pipefitter to a Pipefitter, and that 
in accordance mth such notice, the plaintiff, Walter E. 
Matney, was in fact reduced to a Pipefitter effective 
as of August 18, 1947. The plaintiffs further allege that 
on the date that the plaintiff, Walter E. Matney, was 
reduced in rank, grade and salary from Leadingman 
Pipefitter to Pipefitter, to-wit: August 18, 1947, his 
efficiency rating was then good or better, and as an 
honorably discharged sailor of the United States he 
was entitled to all the rights, benefits and privileges 
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under the Statutes of the United States, the Rule^ and 
Regulations of the United States Civil Service Contimis- 
sion and the Executive Orders of the President of the 
United States herein specifically referred to in ]i)ara- 
graph 9 of this Complaint, under which he could ndt be 
reduced in rank, grade and salary so long as the bosi- 
tion of Leadingman Pipefitter existed in the Mare Island 
Naval Shipyard and was not filled by other honorably 
discharged soldiers, sailors or marines; and the plaiiiitiffs 
further allege that the reduction in rank, grade and| sal¬ 
ary of the plaintiff, Walter E. Matney, was in (Mrect 
\doIation of the said Statutes, Rules and Regulations, 
and Executive Orders of the President of the United 
States for the reason that on August 18, 1947, the jposi- 
tion of Leadingman Pipefitter existed in the Mare Island 
Naval Shipyard, and has at all times since so existed 
and does now exist, and that the said defendants, 
37 James Forrestal as Secretary of National I De¬ 
fense and John L. Sullivan as Secretary of the 
Navy, have kept and maintained in the said position of 
Leadingman Pipefitter certain employees, to-wit: Ben¬ 
jamin Davis, George Lee, Ernest Martini, Louis Burgel, 
Harr\’ Grady, Everett Bakker, Albert Ostrowski and 
Kenney Davis, all of whom are now in the position of 
Leadingman Pipefitter and all of whom are not honor¬ 
ably discharged soldiers, sailors or marines or who other¬ 
wise have no preference in their employment over the 
rights of the plaintiff, Walter E. Matney. 

14. The plaintiffs further allege that the plaiititiff, 
Walter E. Matney, has exercised the greatest diligjency 
in prosecuting his claim for retention as Leadingman 
Pipefitter in the Mare Island Naval Shipyard and Ithat 
the said plaintiff in accordance with the provisions of 
Section 14 of the Veterans Preference Act of June 27, 
1944, duly appealed his reduction in rank, grade and 
salary to the Civil Service Commission of the United 
States and that a final decision adverse to the said 
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plaintiff, Walter E. Matney, was rendered on June 30, 
1948, by the Civil Service Commission, and that unless 
this Court grants the relief prayed for the plaintiff, 
Walter E. Matney, will be without relief and that he 
has no speedy adequate remedy at law. 

15. The plaintiffs allege that the plaintiff, Kemper 
N. Ratican, enlisted in the United States Navy on July 
25, 1920, and was honorably discharged on July 25, 
1923, and that he reenlisted in the United States Navy 
on August 4, 1924, and w^as honorably discharged with a 
service incurred disability on Dec. 18, 1925, and having 
previously qualified in accordance with the rules of the 
United States Civil Service Commission, entered the 
service of the United States as a civilian employee in 
the Mare Island Naval Shipyard on February 28, 1941, 
and that thereafter and on to-wit: March 23, 1943, he 
was promoted to a Leadingman Painter; that the said 
plaintiff, Kemper N. Ratican, was notified on June 28, 
1947 that .effective July 28, 1947, he w^ould be reduced in 
rank, grade and salary from a Leadingman Painter to a 
Painter, and that in accordance wdth such notice the 
plaintiff, Kemper N. Ratican w’as in fact reduced from 
a Leadingman Painter to a Painter as of July 28, 1947, 
and that the reduction in rank, grade and salary from 
Leadingman Painter to Painter arose from a reduction 
in force in the Mare Island Naval Shipyard. The plain¬ 
tiffs further allege that on the date that the plaintiff, 
Kemper N. Ratican, wras reduced in rank, grade and 
salary from Leadingman Painter to Painter, to-wit: 

July 28, 1947, his efficiency rating w’as good or 
38 better, and as an honorably discharged sailor of 
the United States he wras entitled to all the rights, 
benefits and privileges under the Statutes of the United 
States, the rules and regulations of the United States 
Civil Service Commission, and the Executive Orders 
of the President of the United States herein specifically 
referred to in paragraph 9 of this Complaint, under 
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which he could not be reduced in rank, grade and i^alary 
so long as the position of Leadingman Painter eixisted 
in the Mare Island Naval Shipyard and was not filled 
by other honorably discharged soldiers, sailors ot ma¬ 
rines ; and the plaintiffs further allege that thje re¬ 
duction in rank, grade and salary of the plajintiff, 
Kemper N. Ratican, was in direct violation of th^ said 
Statutes, Rules and Regulations, and Executive Qrders 
of the President of the United States for the rjeason 
that on July 28, 1947 the position of Leadingman Painter 


existed in the Mare Island Naval Shipyard, and l|as at 
all times since so existed, and does now exist, an(^ that 
the said defendants, James Forrestal as Secretajry of 
National Defense and John L. Sullivan as Secretary 
of the Navy, have kept and maintained in the! said 
position of Leadingman Painter certain employee^, to- 
wit: Harlan A. Morley, Robert Harris, Jr., James Ejlliott, 
Joseph Lenizo and Edw’ard Bell, all of whom arej now 
in the position of Leadingman Painter and all of whom 
are not honorably discharged soldiers, sailors or marines 
or who otherwise have no preference in their eniploy- 
ment over the rights of the plaintiff, Kemper N. 
Ratican. 

16. The plaintiffs further allege that the plaintiff, 
Kemper N. Ratican, has exercised the greatest diligence 
in prosecuting his claim for retention as Leadingman 
Painter in the Mare Island Naval Shipyard and that 
the said plaintiff in accordance "with the provisioijis of 
Section 14 of the Veterans Preference Act of June 
27, 1944, duly appealed his reduction in rank, ^ade 
and salary to the Civil Service Commission of the itnited 
States and that a final decision adverse to the said plain¬ 
tiff, Kemper N. Ratican, was rendered on June 30, 1948, 
by the Civil Service Commission, and that unless this 
Court grants the relief prayed for the plaintiff, Kepper 
N. Ratican, will be without relief and that he has no 
speedy adequate remedy at law. 
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17. The plaintiffs allege that the plaintiff, George 
L. Williams, enlisted in the United States Army on 
October 4, 1917 and served continuously until he was 
honorably discharged on April 28, 1919, and having pre¬ 
viously qualified in accordance with the rules of the 
United States Civil Service Commission, entered the 
employment of the Government of the United 
39 States as a civilian employee at the Mare Island 
Naval Shipyard during the month of June 1940, 
and thereafter, during the month of September 1943, 
he w^as promoted to a position of Leadingman Chipper 
and Caulker and that he served continuously in that 
position until September 30, 1946, and that thereafter 
and on to-wit: June 9, 1947, he was again employed as 
a Leadingman Chipper and Caulker in the Mare Island 
Naval Shipyard at Mare Island, California and served 
in that capacity until he was notified on June 28, 1947, 
that effective July 28, 1947 he vrould be reduced in rank, 
grade and salary from a Leadingman Chipper and 
Caulker to a Chipper and Caulker and that pursuant to 
such notice said plaintiff, George L. Williams, was in 
fact reduced to a Chipper and Caulker as of July 28, 
1947. The plaintiffs further allege that the reduction in 
rank, grade and salary of the said plaintiff, George L. 
Williams, arose from a reduction in force in the Mare 
Island Naval Shipyard. The plaintiffs further allege 
that on the date of the plaintiff, George L, Williams, 
was reduced in rank, grade and salary from Leading- 
man Chipper and Caulker to Chipper and Caulker, to-wit: 
July 28, 1947, his efficiency rating was good or better, 
and as an honorably discharged soldier of the United 
States he was entitled to all the rights, benefits, and 
privileges under the Statutes of the United States, the 
rules and regulations of the United States Civil Service 
Commission, and the Executive Orders of the President 
of the United States herein specifically referred to in 
paragraph 9 of this Complaint, under which he could not 
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be reduced in rank, grade and salary so long the 
position of Leadingman Chipper and Caulker existed in 
the Mare Island Naval Shipyard and was not filled by 
other honorably discharged soldiers, sailors, or marines; 
and the plaintiffs further allege that the reduction in 
rank, grade and salary of the plaintiff, George L. 
Williams, was in direct violation of the said Statutes, 
Rules- and Regulations, and Executive Orders of the 
President of the United States for the reason that on 
July 28, 1947 the position of Leadingman Chipper and 
Caulker existed in the Mare Island Naval Shipyard, and 
has at all times since so existed, and does now exist, 
and that the said defendants, James Forrestal as Secre¬ 
tary of National Defense and John L. Sullivan as Secre¬ 
tary of the Navy, have kept and maintained in the said 
position of Leadingman Chipper and Caulker certain 
employees, to-wit: Louis E. Eichler, Earl P. Marshall, 
Orrin H. Allen and Adolph A, Domenici, all of whom 
are now in the position of Leadingman Chipper and 
Caulker and all of whom are not honorably disemarged 
soldiers, sailors or marines, or who otherwise have 
40 no preference in their employment over the rights 
of the plaintiff, George L. Williams. 

18. The plaintiffs further allege that the plaintiff, 
George L. Williams, has exercised the greatest diligence 
in prosecuting his claim for retention as Leadingman 
Chipper and Caulker in the Mare Island Naval Shipyard 
and that the said plaintiff in accordance with the pro¬ 
visions of Section 14 of the Veterans Preference Act 
of June 27, 1944, duly appealed his reduction in rank, 
grade and salary to the Civil Service Commission of 
the United States and that a final decision adveirse to 
the said plaintiff, George L. Williams, was rendei'ed on 
June 30, 1948, by the Civil Service Commission, and that 
unless this Court grants the relief prayed for the plain¬ 
tiff, George L. Williams, will be without relief and that 
he has no speedy adequate remedy at law. 
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19. The plaintiffs allege that the plaintiff, Ernest 
Bastien, enlisted in the United States Navy on Novem¬ 
ber 30, 1920, and served continuously until he was hon¬ 
orably discharged on March 2, 1934 with a service in¬ 
curred disability, that thereafter, having previously quali¬ 
fied in accordance with the rules of the United States 
Civil Service Commission, he entered the employment 
of the Government of the United States as a civilian 
employee at the Mare Island Naval Shipyard on May 
20, 1940, and was employed continuously and on May 
29, 1944 he was promoted to the grade of Leadingman 
Coppersmith; and that thereafter the said plaintiff, 
Ernest Bastien, was notified on June 28, 1947, that 
effective July 28, 1947, he would be reduced in rank, 
grade and salary from Leadingman Coppersmith to Cop¬ 
persmith, and pursuant to such notice said plaintiff, 
Ernest Bastien, was in fact reduced in rank, grade and 
salary from a Leadingman Coppersmith to a Copper¬ 
smith on August 18, 1947. The plaintiffs further allege 
that the reduction in rank, grade and salary of the said 
plaintiff, Ernest Bastien, arose from a reduction in force 
in the Mare Island Naval Shipyard. The plaintiffs fur¬ 
ther allege that on the date the plaintiff, Ernest 
Bastien, was reduced in rank, grade and salary from 
Leadingman Coppersmith to Coppersmith, to-wit: Au¬ 
gust 18, 1947, his efficiency rating was good or better, 
and as an honorably discharged sailor of the United 
States he was entitled to all the rights, benefits and 
privileges under the Statutes of the United States, the 
rules and regulations of the United States Civil Service 
Commission, and the Executive Orders of the President 
of the United States herein specifically referred to in 
paragraph 9 of this Complaint, under wffiich he could 
not be reduced in rank, grade or salary so long as the 
position of Leadingman Coppersmith existed in the 
41 Mare Island Naval Shipyard and was not filled by 
other honorably discharged soldiers, sailors or 
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marines; and the plaintiffs further allege that t!|ie re¬ 
duction in rank, grade and salary of the plaintiff, ^Imest 
Bastien, was in direct violation of the said Statutes, 
Rules and Regulations, and Executive Orders cjf the 
President of the United States for the reason that on 
August 18, 1947, the position of Leadingman C(|)pper- 
smith existed in the Mare Island Naval Shipyard, and 
has at all times since so existed, and does now exist, 
and that the said defendants, James Forrestal as Secre- 
taiy of National Defense and John L. Sullivan as Secre¬ 
tary of the Navy, have kept and maintained in th(3 said 
position of Leadingman Coppersmith certain employees, 
to-wit: Richard Woods, Fred Courage, Harry (!!!arne, 
Alan Bendowski, all of whom are now in the position 
of Leadingman Coppersmith and aU of whom ai[e not 
honorably discharged soldiers, sailors or marines, op who 
otherwise have no preference in their employment over 
the rights of the plaintiff, Ernest Bastien. 

20. The plaintiffs further allege that the plamtiff, 
Ernest Bastien, has exercised the greatest diligence in 
prosecuting his claim for retention as Leadingmai; Cop¬ 
persmith in the Mare Island Naval Shipyard and that 
the said plaintiff in accordance with the provisions of 
Section 14 of the Veterans Preference Act of June 27, 
1944, duly appealed his reduction in rank, grade and 
salary to the Civil Service Commission of the United 
States and that a final decision adverse to thd said 
plaintiff, Ernest Bastien, was rendered on June 30, 1948, 
by the Civil Service Commission, and that imle^s the 
Court grants the relief prayed for the plaintiff, Ernest 
Bastien, will be without relief and that he has no speedy 
adequate remedy at law. 

21. The plaintiffs allege that the plaintiff, Giirland 
M. Cook, enlisted in the United States Army on July 
24, 1919, and served continuously until he was honor¬ 
ably discharged on July 23, 1920, and that thereafter, 
he again enlisted in the United States Army on January 
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12, 1921, and served continuously until he was honor¬ 
ably discharged on October 14, 1922, that having pre¬ 
viously qualified in accordance with the rules of the 
United States Civil Service Commission, he entered the 
employment of the Government of the United States 
as a civilian employee at Mare Island Naval Shipyard 
during the month of December 1932, and thereafter, 
during the month of November 1942, he was promoted 
to the grade of Leadingman Welder; and that there¬ 
after the said plaintiff. Garland M. Cook, was 
notified on June 28, 1947 that effective July 28, 
42 1947, he would be reduced in rank, grade and 

salary from Leadingman Welder to Welder, and 
pursuant to such notice said plaintiff. Garland M. Cook, 
was in fact reduced in rank, grade and salary from a 
Leadingman Welder on July 28, 1947. The plaintiffs 
further allege that the reduction in rank, grade and 
salary of the said plaintiff, Garland M. Cook, arose from 
a reduction in force in the Mare Island Naval Shipyard. 
The plaintiffs further allege that on the date of the 
plaintiff. Garland M. Cook, was reduced in rank, grade 
and salarv from Leadingman Welder to Welder, to-wit: 
July 28, 1947, his efficiency rating was good or better, 
and as an honorably discharged soldier of the United 
States he was entitled to all the rights, benefits and 
privileges under the Statutes of the United States, the 
rules and regulations of the United States Civil Service 
Commission, and the Executive Orders of the President 
of the United States herein specifically referred to in 
paragraph 9 of this Complaint, under which he could 
not be reduced in rank, grade and salary so long as the 
position of Leadingman Welder existed in the Mare 
Island Naval Shipyard and was not filled by other honor¬ 
ably discharged soldiers, sailors or marines; and the 
plaintiffs further allege that the reduction in rank, 
grade and salary of the plaintiff. Garland M. Cook, was 
in direct violation of the said Statutes, Rules and Regu- 



17 A 


lations, and Executive Orders of the President the 
United States for the reason that on July 28, 1947w the 
position of Leadingman Welder existed in the Jpdare 
Island Naval Shipyard, and has at all times since so ex¬ 
isted, and does now exist, and that the said defendants, 
James Forrestal as Secretary of National Defense i and 
John L. Sullivan as Secretary of the Navy, have 'kept 
and maintained in the said position of Leadin^an 
Welder certain employees, to-wit: W. G. Scott, J. G. 
Nichol, W. C. Smith, H. A. Bond, R. C. Hinton, 4-. F. 
Fischer, A. F. Hines and C. E. Gillies, all of whonl are 
now in the position of Leadingman Welder and all of 
whom are not honorably discharged soldiers, sailors or 
marines, or who othersvise have no preference in their 
employment over the rights of the plaintiff. Garland 
M. Cook. I 

22. The plaintiffs further allege that the plaiptiff. 
Garland M. Cook, has exercised the greatest diligence in 
prosecuting his claim for retention as Leadingman 
Welder in the Mare Island Naval Shipyard and thalj the 
said plaintiff in accordance with the provisions of Se4tion 
14 of the Veterans Preference Act of June 27, 11944, 

duly appealed his reduction in rank, grade and 
43 salary to the Civil Service Commission of the 

United States and that a final decision advjerse 
to the said plaintiff, Garland M. Cook, was renderea on 
June 30. 1948, by the Civil Service Commission, and 
that unless the Court grants the relief prayed for the 
plaintiff, Garland M. Cook, will be without relief and 
that he has no speedy adequate remedy at law. 

23. The plaintiffs allege that the plaintiff, Clement 
F, Heagerty, enlisted in the United States Army on 
June 17, 1917 and served continuously until he was hon¬ 
orably discharged on April 5, 1919, and that ha-fing 
previously qualified in accordance with the rules of the 
United States Civil Service Commission, he entered the 
emplo\unent of the Government of the United State^ as 



a civilian employee at Mare Island Naval Siiipyard 
March 12, 1928, and thereafter, on April 5, 1943, he 
was promoted to the grade of Leadingman Welder; and 
that thereafter the said plaintiff, Clement P. Heagerty, 
was notified on June 28, 1947 that effective July 28, 
1947, he would be reduced in rank, grade and salary 
from Leadingman Welder to Welder, and pursuant to 
such notice said plaintiff, Clement P. Heagerty, was in 
fact reduced in rank, grade and salary from a Leading- 
man Welder to Welder on July 28, 1947. The plaintiffs 
further allege that the reduction in rank, grade and 
salary^ of the said plaintiff, Clement P. Heagerty, arose 
from a reduction in force in the Mare Island Naval 
Shipyard. The plaintiffs further allege that on the date 
the plaintiff, Clement P. Heagerty, w-as reduced in rank, 
grade and salary from Leadingman Welder to Welder, 
to-wit: July 28, 1947, his efficiency rating was good or 
better, and as an honorably discharged soldier of the 
United States he was entitled to all the rights, benefits 
and privileges under the Statutes of the United States, 
the Rules and Regulations of the United States Civil 
Service Commission, and the Executive Orders of the 
President of the United States herein specifically re¬ 
ferred to in paragraph 9 of this Complaint, under which 
he could not be reduced in rank, grade or salary so long 
as the position of Leadingman Welder existed in the 
Mare Island Naval Shipyard and was not filled by other 
honorably discharged soldiers, sailors or marines; and 
the plaintiffs further allege that the reduction in rank, 
grade and salaiy- of the plaintiff, Clement P. Heagerty, 
was in direct \iolation of the said Statutes, Rules and 
Regulations, and Executive Orders of the President of 
the United States for the reason that on July 28, 1947, 
the position of Leadingman Welder existed in the Mare 
Island Naval Shipyard, and has at all times since so 
existed, and does now exist, and that the said de- 
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fendants, James Forrestal as Secretarjt of 
44 National Defense and John L. Sullivan as Secre¬ 
tary of the Navy, have kept and maintained ijn the 
said position of Leadingman Welder certain emplc^yees, 
to-wit: W. G. Scott, J. G. Nichol, W. C. Smith, A. 
Bond, R. C. Hinton, A. F. Fischer, A. F. Hines,j and 
C. E. Gillies, all of whom are not honorably discharged 
soldiers, sailors or marines, or who otherwise haVe no 
preference in their employment over the rights oi the 
plaintiff, Clement P. Heagerty. ' 

24. The plaintiffs further allege that the plaintiff, 

Clement P. Heagerty, has exercised the greatest diligence 
in prosecuting his claim for retention as Leadinman 
Welder in the Mare Island Naval Shipyard and thajt the 
said plaintiff in accordance with the provisions of Sec¬ 
tion 14 of the Veterans Preference Act of June 27, 1944, 
duly appealed his reduction in rank, grade and salary 
to the Civil Service Commission of the United Sjtates 
and that a final decision adverse to the said plaijitiff, 
Clement P. Heagerty, w^as rendered on June 30, 1948, 
by the Civil Service Commission, and that unless! the 
Court grants the relief prayed for the plaintiff, Clejnent 
P. Heagerty, will be without relief and that he hat no 
speedy adequate remedy at law. I 

25. The plaintiffs allege that the plaintiff, William 
J. Gorman, enlisted in the United States Navy on ^ay 
25, 1920, and served continuously until he was hcjnor- 
ably discharged on August 7, 1928, and that having 
previously qualified in accordance Avith the rules of the 
United States Civil Service Commission, he enteredj the 
employment of the Government of the United State^ as 
a civilian employee at Mare Island Naval Shipyard on 
August 16, 1928, and thereafter, on May 1, 1944, he |was 
promoted to the grade of Leadingman Welder; and |that 
thereafter the said plaintiff, WiUiam J. Gorman, Iwas 
notified on June 28, 1947 that effective July 28, 1947, he 
Avould be reduced in rank, grade and salary from Lead- 
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ingman Welder to Welder, and pursuant to such notice 
said plaintiff, William J. Gorman, was in fact reduced 
in rank, grade and salary from a Leadingman Welder 
to Welder on July 28, 1947. The plaintiffs further 
allege that the reduction in rank, grade and salary of 
the said plaintiff, William J. Gorman, arose from a re¬ 
duction in force in the Mare Island Naval Shipyard. The 
plaintiffs further allege that on the date the plaintiff, 
William J. Gorman, was reduced in rank, grade and 
salary from Leadingman Welder to Welder, to-^vit: July 
28, 1947, his efficiency rating was good or better, and as 
an honorably discharged sailor of the United States he 
was entitled to all the rights, benefits and privileges 
under the Statutes of the United States, the Rules 
45 and Reg-ulations of the United States Civil Service 
Commission, and the Executive Orders of the 
President of the United States herein specifically re¬ 
ferred to in paragraph 9 of this Complaint, under which 
he could not be reduced in rank, grade or salary so 
long as the position of Leadingman Welder existed in 
the Mare Island Naval Shipyard and was not filled by 
other honorably discharged soldiers, sailors or marines; 
and the plaintiffs further allege that the reduction in 
rank, grade and salary of the plaintiff, William J. 
Gorman, was in direct violation of the said Statutes, 
Rules and Regulations, and Executive Orders of the 
President of the United States for the reason that on 
July 28, 1947, the position of Leadingman Welder existed 
in the Mare Island Naval Shipyard, and has at all times 
since so existed, and does now exist, and that the said 
defendants, James Forrestal as Secretary* of National 
Defense and John L. Sullivan as Secretary of the Navy, 
have kept and maintained in the said position of Lead¬ 
ingman Welder certain employees, to-wit: W. G. Scott, 
J. G. Nichol, W. C. Smith, H. A. Bond, R. C. Hinton, 
A. F. Fischer, A. F. Hines and C. E Gillies, all of whom 
are now in the position of Leadngman Welder and all 
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of whom are not honorably discharged soldiers, Sailors 
or marines, or who have no preference in their eipploy- 
ment over the rights of the plaintiff, William Jj Gor¬ 
man. 

26. The plaintiffs further allege that the plalintiff, 
William J. Gorman, has exercised the greatest dih|gence 
in prosecuting his claim for retention as Leadirigman 
Welder in the Mare Island Naval Shipyard and thkt the 
said plaintiff in accordance with the provisions oJ^ Sec¬ 
tion 14 of the Veterans Preference Act of June 27,11944, 
duly appealed his reduction in rank, grade and ^alary 
to the Civil Service Commission of the United States 
and that a final decision adverse to the said plaintiff, 
William J. Gorman, was rendered on June 30, 1948, by 
the Civil Service Commission, and that unless the bourt 
grants the relief prayed for the plaintiff, William J. 
Gorman, will be without relief and that he has no speedy 
adequate remedy at law. j 

46 27. The plaintiffs further allege that the plain¬ 

tiff Leroy M. Madden enlisted in the United States 
Army on June 1, 1918, and served continuously j imtil 
he was honorably discharged on July 8, 1919 ;| that 
having previously qualified, he entered the employment 
of the United States as a civilian employee at the t][nited 
States Naval Shipyard at Mare Island California] and 
thereafter and on December 12, 1943, he was duly| pro¬ 
moted to the grade of Leadingman Chipper and Cajilker, 
and that on June 28, 1947, at a time when the plalintiff 
was holding said position, he was duly notified I that 
effective July 28, 1947, he would be reduced in jrank, 
grade and salary from a Leadingman Chipper and 
Caulker to a Chipper and Caulker, and that a^ the 
result of said notice the said plaintiff, Leroy M. Madden 
w’as in fact reduced in rank, grade and salary {to a 
Chipper and Caulker on July 28, 1947. The plaintiffs 
further allege that on the date that the said plaintiff, 
I^eroy M. Madden was reduced in rank, grade and salary 
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from a Leadingman Chipper and Caulker to a Chipper 
and Caulker, on July 28, 1947, his efficiency rating was 
then good or better, and as an honorably discharged 
soldier of the United States he was entitled to all of 
the rights, benefits, and privileges under the Statutes 
of the United States, the rules and regulations of the 
Civil Service Commission, and the Executive Orders 
of the President of the United States herein specifically 
referred to in paragraph 9 of this Complaint, under 
which he could not be reduced in rank, grade or salary 
so long as the position of Leadingman Chipper and 
Caulker existed in the Mare Island Naval Shipyard and 
was not filled by other honorably discharged soldiers, 
sailors or marines, and the plaintiffs further allege that 
the reduction in rank, grade and salary of the plaintiff, 
Leroy M. Madden as aforesaid, w’as in direct violation 
of the said Statutes, Rules and Regulations, and Execu¬ 
tive Orders of the President of the United States for 
the reason that on July 28, 1947, the position of Lead¬ 
ingman Chipper and Caulker existed in the Mare Island 
Naval Shipyard, and has at all times since so existed, 
and does now exist, and that the defendants James 
Forrestal as Secretary of National Defense, and John 

L. Sullivan as Secretary of the Navy, have kept and 
maintained in the said position of Leadingman Chipper 
and Caulker certain employees to-wdt. Louis E. Eichler, 
Earl F. Marshall, Orrin H. Allen, and Adolph A. Do- 
menici, all of whom are now in the position of Leading- 
man Chipper and Caulker in the Mare Island Naval 
Shipyard, and all of whom are not honorably discharged 

soldiers, sailors or marines of the United States, 
47 or who otherwise have no preference in their 

employment over the rights of the plaintiff, Leroy 

M. Madden. 

28. The plaintiffs further allege that the plaintiff, 
Leroy M. Madden, made every attempt to appeal from 
the decision to reduce him in his rank, grade and salary 
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from a Leadingman Chipper and Caulker to a Chipper 
and Caulker, but was informed by the officials i of the 
12th Eegional Office of the Civil Service Cominission 
that his appeal could not be considered, and the plain¬ 
tiffs further allege that in any event any such 'appeal 
would be futile because of the refusal of these (jiefend- 
ants to recognize the Statutes of the United States, the 
rules and regulations of the Civil Service Comnkission, 
and the Executive Orders of the President of the lUnited 
States granting preference to honorably discharged sol¬ 
diers, sailors or marines in government service whose 
efficiency ratings were good or better, and that tlje said 
defendants, and those acting under and by their i direc¬ 
tions have knowingly, and willfully, refused to graint the 
preference accorded to these plaintiffs in their cjivilian 
positions in governmental service. ' 

29. The plaintiffs further allege that the reductjion of 
each plaintiff in rank, grade and salary from his right¬ 
ful position in the Mare Island Naval Shipyard' as is 
alleged as to each plaintiff was caused by and dufe to a 
reduction in the force of the personnel employed jbn the 
Mare Island Naval Shipyard, such as is within the mean¬ 
ing and intent of that term reduction in force as con¬ 
tained in the Act of August 23, 1912, 5 U. S. C|. 648, 
Section 12 of the Veterans Preference Act of Jmjie 27, 
1944, and the Executive Orders of the President bf the 
United States mentioned in jDaragraph 9 of this Com¬ 
plaint. 

30. The plaintiffs further allege that each of the jplain- 
tiffs in this action have no speedy adequate remejiy at 
law, and that they have no tribunal other than the 
United States District Courts of the United States in 
which they may maintain and preserve the rights ac¬ 
corded to them as preference employees of the United 
States, and that unless this Court grants the [relief 
prayed for the plaintiffs will be without relief and their 
rights under the Statutes, Rules and Regulationsj and 




24 A 


Executive Orders of the President of the United States 
will be destroyed and held for naught. 

31. The plaintiffs further allege that the said de¬ 
fendants, Harry B. Mitchell, Frances Perkins, and James 
M. Mitchell, such as constitute the Civil Service Com¬ 
mission of the United States and to which the 

48 plaintiffs appealed for the purposes of preserving 
their rights as preferential employees of the 
United States have failed, refused, or neglected to accord 
to the plaintiffs the preferential rights in their employ¬ 
ment with the United States, but on the contrary have 
taken each and every step possible within their juris¬ 
diction to destroy the preferential rights which the plain¬ 
tiffs have in their positions in the Mare Island Naval 
Shipyard and the said defendants are joined as parties 
to this action so that the rights accorded to the plaintiffs 
as such preferential employees of the government of 
the United States may be fully declared by a declaratory 
judgment to be entered in their favor, and w’hich judg¬ 
ment will fix and determine such said rights, of the 
plaintiffs and all others in similar situations with like 
preferential rights. 

32. That the Court in the interest of right and justice 
should issue forthwith a preliminary mandatory injunc¬ 
tion directed to the said defendants, and each of them, 
requiring and commanding that each of the plaintiffs be 
restored to his rightful position in the Mare Island Naval 
Shipyard. 

33. The plaintiffs further allege that their rights as 
Government civilian employees, and as honorably dis¬ 
charged soldiers and sailors of the United States with 
efficiency ratings of good or better are being willfully, 
illegally and unlawfully violated by the said defendants, 
all of whom have full and complete knowledge of the 
plaintiffs’ rights, and that it is the plain ministerial duty 
of the defendants, James Forrestal as Secretary' of Na¬ 
tional Defense, and John L. Sullivan as Secretary of the 
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Navy to reinstate the plaintiffs, and each of them, ito the 
rightful positions from which each plaintiff was Wrong¬ 
fully reduced in rank, grade and salary as of thfe date 
that each plaintiff was wrongfully reduced in rank, grade 
and salary. 

WHEREFORE, the plaintiffs pray: j 

1. That due process of this Court issue directirig and 

commanding each of the defendants to appear and answer 
tiiis Bill of Complaint. j 

2. That a preliminary mandatory injunction issue di¬ 
rected to the said defendants, James Forrestal as Secre¬ 
tary of National Defense, and John L. Sullivan as Sec¬ 
retary of the Navy to forthwith restore each plaintiff to 
liis rightful position from which each was wrongfulljy and 
illegally reduced in rank, grade and salary in the Mare 
Island Nav'al Shipyard. 

3. That if the Court should find from the evidence at 
the hearings in this cause that any defenda}nt or 

49 defendants, willfully and knowingly reduce4 any 
plaintiff in rank, grade and salary, and that such 
act or acts constitute a wilful and deliberate violation of 
the Statutes of the United States that such defendant or 
defendants, as the case may he, be summarily removed 
from office as is provided may be done under the iirovi- 
sions of the Act of August 23, 1912, 37 Stat. 413. 

4. That on a final hearing that the preliminarv" man¬ 

datory injunction be made permanent, and that ea(t*h of 
the plaintiffs be restored to his rightful position hs of 
the date that each plaintiff was wrongfully and illegally 
reduced in rank, grade and salary, and that the (pourt 
order the payment of the salary in the grade to vvhich 
each plaintiff is restored as of the date that each -plain¬ 
tiff is so entitled. | 

5. That the plaintiffs also have a judgment agains|t the 
said defendants fixing and determining their rights as 
preferential employees of the United States, and fixing 
said rights so as to adjudicate that the plaintiffs are en- 




26 A 


titled to the positions from which they were illegally and 
unlawfully reduced in rank, grade and salary, so long as 
their efficiency ratings are good or better, and so long as 
the said positions in said Mare Island Xaval Shipyard 
exist. 

6. That the Court award to each plaintiff all the rights, 
benefits and privileges each would have had if each had 
not been illegally reduced in rank, grade and salar>’. 

7. That each plaintiff have such other and further 
relief as to the Court may appear to be equitable and just 
in the premises. 

• • • • 

55 Filed Apr 1 1949 Harry M. Hull, Clerk 

Defendant Si’ Motioyi to Dis>'miss the Complaint or for 

Summary Judgment 

Come now the defendants and respectfully move the 
Court to dismiss this comnlaint on the grounds that: 

1. The Court lacks jurisdiction over the subject mat¬ 
ter of this action. 

2. The Court lacks jurisdiction of this action in that: 

(a) This is a suit against the United States to which 
consent has not been granted. 

(b) The suit seeks to control action which is commit¬ 
ted by law to executive discretion. 

3. The complaint fails to state a claim on which this 
Court can grant any relief. 

4. The complaint fails to state a claim on which this 
Court can grant any relief in that the demotions of which 
plaintiffs complain were fully authorized by law and were 
not in violation of any applicable statute or rule or regu¬ 
lation whatever. 

or, in the alternative, to grant summary judgment for 
the defendants on the ground that, there being no genu¬ 
ine issue as to any material fact, the defendant is en¬ 
titled to judgment as a matter of law. 
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In support of this motion, the Court is respectfully 
referred to the affidavits of John L. Sullivan, Secijetaiy 
of the Navy, Rear Admiral P. B. Niebecker, Indnjstrial 
Relations Officer, Department of the Navyj and 
56 William C. Hull, Executive Assistant to the ijnited 
States Civil Service Commissioners, and to dejfend- 
ants’ memorandum of points and authorities attached 

hereto. i 

« • • • 

246 Filed Apr 1 1949 Harry M. Hull, Clerk ! 

A-ffulavit in Support of Defendants’ Motion to Dismiss the 
Action or for Summary Judgment 

CITY OF WASHINGTON ) ! 

DISTRICT OF COLUMBIA ) SS: j 

William C. Hull, being duly sworn, deposes and pys: 

1. I am Executive Assistant to the United States |Civil 
Service Commissioners. 

2. I have caused an examination to be made of the 
official files and records of the United States Civil Service 
Commission with reference to the administrative action 
taken by said Commission on the appeals filed by f^lain- 
tiffs Clark F. Reynolds, Walter E. Matney, Kempep* N. 
Ratican, George L. Williams, Ernest J. Bastian, Garland 
M. Cook, Clement P. Heagerty, William J. Gorman and 
Ijeroy Madden with the United States Civil Service (Com¬ 
mission under Section 14 of the Veterans’ Preference! Act 
of 1944 (58 Stat. 390) as amended August 4, 1947J (61 
Stat. 723) from actions of the Mare Island Naval Ship¬ 
yard whereby said plaintiffs were demoted from the ;^osi- 
tions held by them to positions of lower rank and (Com¬ 
pensation. 

3. The official files and records of the United States 
Civil Service Commission reveal that because of decrease 
in work and resulting reductions in force following the 
end of the war, the Department of the Navy founji it 
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necessary to adjust its supervisory force in the various 
Naval shipyards throughout the United States. During 
the year 1946 a large number of such supervisors, in¬ 
cluding many with veteran’s preference, were re- 
247 assigned to lower grades or were separated from 
the service. As a result an appeal to the United 
States Civil Service Commission under Section 14 of the 
Veterans Preference Act which appeal was filed by a 
group of such employees with veteran’s preference, the 
action of one Naval installation was reversed by the 
United States Civil Service Commission on the grounds 
of a fatal procedural defect. Thereafter, the Department 
of the Navy directed that the files of all veterans who 
had previously been separated or demoted by any Naval 
establishment since June 24, 1947, the effective date of 
the Veterans Preference Act, be examined, and that all 
veterans be offered restoration to their former positions 
if it was found that the adverse action taken had not been 
in accordance with the procedural requirements of the 
Veterans Preference Act. 

4. The directive of the Department of the Navy re¬ 
sulted in some 60 veterans being restored to supervisory 
positions in the Mare Island Naval Shipyard on June 9, 
1947, and immediately thereafter steps were taken by the 
Shipyard to readjust this augmented supervisory force in 
order to bring the number of supervisory employees into 
proper ratio wfith the number of subordinate employees. 
As a result a number of employees with veteran’s prefer¬ 
ence including plaintiffs Clark F. Reynolds, Walter E. 
Matney, Kemper N. Ratican, George L. Williams, Ernest 
J. Bastian, Garland M. Cook, Clement P. Heagerty, and 
William J. Gorman were notified by the Mare Island 
Naval Shipyard on June 28, 1947, that they, the said 
plaintiffs, were to be demoted from the supervisory posi¬ 
tions of Leadingman that they were then holding to Jour¬ 
neyman positions effective July 28, 1947. 
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5. Plaintiffs Clark F. Reynolds, Walter E. l^iatney, 
Kemper N. Ratican, George L. Williams, Ernest Ji. Bas- 
tian. Garland M. Cook, Clement P. Heagerty, William J. 
Gorman and others then filed a joint appeal froi^ this 
demotion action with the United States Civil Service 
Commission’s Twelfth Regional Office in San Francisco, 
California. This joint appeal was filed under Section 14 
of the Veterans Preference Act of 1944 and all appel¬ 
lants, including the eight plaintiffs, designated the same 
individual, a Mr. Rubey R. Ryder, to represent thbm in 
presenting the appeal. I 

248 6. The Regional Director of the Commisbion’s 

Twelfth Regional Office, after having caused kn in¬ 
vestigation to be made of the entire matter and | after 
consideration of a brief filed by the appellants” duly 
designated representative, made his decision on aU leases 
under date of February 3, 1948. In this decision or Feb¬ 
ruary 3, 1948, a copy of which is attached hereto ab Ex¬ 
hibit No. 1, the Regional Director upheld the deniotion 
action of the Mare Island Naval Shipyard in the [cases 
of plaintiffs Clark F. Reynolds, Walter E. Matney, [Kem¬ 
per N. Ratican, George L. Williams, Ernest J. Bafetian, 
Garland M. Cook, Clement P. Heagerty, and William J. 
Gorman in that he determined in each individual! case 
that the superiority of appellants’ non-veteran corhpeti- 
tors was clearly apparent, and that appellants’ change to 
a lower grade was, therefore, for such cause as yould 
promote the efficiency of the service and therefore the said 
Regional Director did not recommend any change ift the 
action. 

7. Plaintiffs Clark F. Reynolds, Walter E. Matney, 
Kemper N. Ratican, George L. Williams, Ernest J. iBas- 
tian. Garland IM. Cook, Clement P. Heagerty, Williabi J. 
Gorman and one other person then promptly file(k an 
appeal with the United States Civil Service Commission¬ 
ers in Washington, D. C., designating as their represen¬ 
tative Claude L. Dawson, Esq., and the appeal was han- 






30 A 


died by the Board of Appeals and Keview of the United 
States Civil Service Commission. Said plaintiffs were 
given a personal hearing before the Board of Appeals 
and Review of the United States Civil Service Commis¬ 
sion on June 7, 1948, at which time their cases were pre¬ 
sented by their duly designated representative, Claude L. 
Dawson, Esq. 

8. The Board of Appeals and Review of the United 
States Civil Service Commission then rendered a decision 
of June 30, 1948, which affirmed the action of the Re¬ 
gional Director of the Commission’s Twelfth Regional 
Office in the cases of Clark F. Reynolds, Walter E. Mat- 
ney, Kemper N. Ratican, George L. Williams, Ernest J. 
Bastian, Garland M. Cook, Clement P. Heagerty, and Wil¬ 
liam J. Gorman. A copy of this decision of June 30, 
1948, is attached hereto as Exhibit No. 2. 

249 9. Plaintiffs Clark F. Reynolds, Walter E. Mat- 

ney, Kemper N. Ratican, George L. Williams, Er¬ 
nest J. Bastian, Garland'M. Cook, Clement P. Heagerty, 
and William J. Gorman, now have no appeals pending 
before the United States Civil Service Commission from 
the action of the Mare Island Naval Shipyard whereby 
said plaintiffs were demoted from Leadingman positions 
to Journeyman positions effective July 28, 1948. 

10. The official files and records of the United States 
Civil Service Commission have been carefully searched 
and no record has been found that would indicate that 
plaintiff Leroy H. Madden filed any appeal from the ac¬ 
tion of the Mare Island Naval Shipyard whereby the said 
Leroy H. Madden was demoted from a Leadingman posi¬ 
tion to a Journeyman position in the Shipyard effective 
July 28, 1947. Likewise, the files and records of the 
United States Civil Service Commission’s Twelfth Re¬ 
gional Office in San Francisco have been searched and 
the Regional Director reports ‘‘To our knowledge no 
Section 14 or other type appeal has been received from 
Mr. Madden, and we are unable to determine what official 
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of officials of tlie Twelfth Regional Office allegecjly in- 
fonned Mr. Madden ‘that his appeal could not be ionsid- 
ered.’ Our correspondence files do not indicate thit Mr. 
Madden has ever written to this Regional Office ip con¬ 
nection with a Section 14 or other type of appeal.”! 

11. Plaintiff Leroy H. Madden does not have ^ ap¬ 
peal pending before the United States Civil Service Com¬ 
mission from the July 28, 1947, demotion action 6f the 
Mare Island Naval Shipyard and the time allowed for 
filing such an appeal has long since expired. 

/s/ William C. Hull 
WiUiam C. Hull 
Executive Assistant 
Subscribed and sworn to before me, a Notary Public, 
in and for the District of Columbia, this 24 diy of 
March 1949. I 

/s/ Lawrence W. Moore | 

(SEAL) Notary Public j 

My Commission expires Febr. 14,1954. 
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Filed Apr 1 1949 Harry M. Hall, Clerk 


Exhibit No. 1 


COPY 

Appeals Under Section 14 of the Veterans Preference Act From Former 
Leadingmen Who Were Reduced to Journeymen by the Mare 

Island Naval Shipyard 


Appellants 


Appellants 
Place <& Date 
of Birth 


Position 


Williams, George L. Los Angeles, Calif. Chipper & 


Findings 
Agy. Sustained 


Caulker 

Painter 


October 24,1890 Caull^ 

Jones, William E. Madison, Indiana Painter 

January 10,1897 

Ratican, Kemper N. Indiana, Nov. 23,1901 Painter 


Agy. Reversed 


Agy. Sustained 


Bastien, Ernest J. Mpls., Minnesota 

February 27,1903 


Coppersmith Agy. Sustained 


Matney, Walter E. Kansas, July 17,1895 Pipefitter Agy. Sustained 

Cook, Garland M. Nixon, Texas Welder Agy. Sustained 

August 29,1902 

Heagerty, Clement P. Ocean View, Calif. Welder Agy. Sustained 

Aug. 26,1899 

Reynolds, Clark F. Farmersville, N. Y. Welder Ag\\ Sustained 

Nov. 28,1894 

Gorman, W'illiam J. Syracuse, N. Y. Welder Agy. Sustained 

December 21,1904 

Durdall, Cleon B. Blue Earth, Minn. Welder Ag>\ Sustained 

April 16,1890 

' Findings and Recommendations of the United States Civil Service 
Commission transmitted to: 


Agy. Sustained 


Ag\\ Sustained 


Welder 


Agy. Sustained 


W'elder 


I 

Ag>\ Sustained 


ALL APPELLANTS 
Commander 

Mare Island Naval Shipyard 

Vallejo, California 

Attn: Industrial Relations Officer 


(Sent registered mail 
Return receipt requested) 
(Sent registered mail 
Return receipt requested) 


/s/ Harry T. Kranz 
Harry T. Kranz 
Regional Director 

Copy of transmittal letter forwarded to Service Record Division: 
Feb. 3,1948. 


33 A 


251 , COPY I 

Appeal Under Section 14 of the Veterans \ 
Preference Act of 1944 of 

Williams, George L. Cook, Garland M. 

Jones, Wm. A. Heagerty, Clement |P. 

Ratican, Kemper N. Reynolds, Clark P. 

Bastien, Ernest J. Gorman, William J. 

Matney, Walter E. Durdall, Cleon B. 

Because of decrease in work and resulting reducjtions 
in force following the end of the war, the Department of 
the Navy found it necessary to adjust its Group 1 IV-a 
supervisory force. During the year 1946 a large mjmber 
of such supervisers, including many veterans, wer^ re¬ 
assigned to lower grades, separated, etc. As the result 
of an appeal to the Civil Service Commission underj Sec¬ 
tion 14 of the Veterans Preference Act received from a 
group of such veterans, the action of one Naval ins|talla- 
tion was reversed by the Commission on the grounds! of a 
fatal procedural defect. Thereafter, the Department of 
the Navy directed that the files of all veterans who had 
previously been separated or demoted by any Naval es¬ 
tablishment since June 27, 1944, the effective date ojf the 
Veterans Preference Act, be examined, and that all vet¬ 
erans be offered restoration to their former positioiis if 
it was found that the adverse action taken was not in 
accordance with the procedural requirements of the Act. 

The records of the Mare Island Naval Shipyard show 
that as a result of this directive, 60 veterans wenj re¬ 
stored to Group IV-a supervisory positions on June 9, 
1947. Immediately thereafter, steps were taken by the 
agency to readjust the supervisory force in order to pring 
the num])er of supervisory employees into proper tatio 
\\nth the number of Group III employees. Under daie of 
June 27, 1947, 127 supervisors were given advance n(ptice 
of the agency’s intention to reduce them to lower gi|ade. 
The demotion actions were as follows; 
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Position 

Total 

Vet- 

era/n 

Non- 

Veteran 

Chief Qrtmn to Qrtmn 

12 

4 

8 

Qrtmn to Ldgmn 

53 

13 

40 

Qrtmn to Group HI 

8 


8 

Special Ldgmn to Ldgmn 

7 


7 

Ldgmn to Group III 

43 

35* 

8 

Ldgnrn to Group II 

3 

3** 


S. P. S. to Group III 

1 


1 

Totals 

127 

55 

72 


• Includes 4 A-3 and 1 B-1 
•• Includes 2 A-3 and 1 B-1 

Among the Leadingmen adversely affected were a 
number of veterans, 11 of whom have appealed to 
252 the Commission under Section 14 of the Veterans 
Preference Act. One of the appellants was subse¬ 
quently restored to his leadingman position. Thus, we 
are here concerned with the appeals of 10 veterans who 
were demoted from Leadingman to Journeyman. These 
veterans filed, in effect, a “joint appeal”, in that they 
all designated the same individual to represent them. 
Their representative, Mr. Rubey R. Ryder, filed a “brief” 
in behalf of the appellants and took an active part in the 
investigation which was conducted by a representative 
of the Commission. The basic issues involved in all of 
the appeals are substantially the same. For this reason, 
and in the interest of expediting final disposition of the 
appeals, this decision will cover all of the appeals. Since 
one of the appeals is from Shop 11, two from Shop 71, 
two from Shop 56, and five from Shop 26, separate por¬ 
tions of the decision will be devoted to a consideration 
of the appeals from the appellants in those particular 
Shops. 

As indicated above, the agency’s advance notice of the 
proposed adverse action in all of these cases was con- 


tained in a letter dated June 27, 1947. The reasons for 
the adverse actions appear to have been stated ^ ade¬ 
quate detail. Most, if not all, of the appellants sub¬ 
mitted a written request for a hearing. The agency ad¬ 
vised such appellants that they could have a heading at 
which time they might be represented by counsjel and 
could present witnesses. Thereafter, because the' appel¬ 
lants had indicated they proposed to call a large ilumber 
of witnesses and because they made unusual rec^uests; 
such as, that their complete personnel files be presented 
at the hearing, that non-supervisory witnesses be se^e- 
gated from supervisory employees prior to the hearing, 
et cetera, the agency informed the appellants th^ the 
hearing would consist of a purely administrative proceed¬ 
ing, that they would be permitted to all in not more than 
three witnesses and that they could not be represented by 
counsel. Under these conditions, several of the Appel¬ 
lants appeared for a hearing, at which they testified in 
their own behalf concerning their experience and general 
qualifications and/or submitted as exhibits affidavits! from 
co-workers or supervisors concerning their qualificaltions. 

The investigation established that all of the appellants 
are “preference eligible employees” within the mealing 
of that term as defined by the Veterans Preference Act 
and that, as such, they are entitled to appeal to the pom- 
mission. A review of the advance and final notices ^ven 
each of the appellants discloses that the agency sul^stan- 
tially complied with the procedural requirements of the 
Act. I 


297 Filed Apr 12 1949 Harry M. Hull, Clerk j 

Plaintiffs^ Motion for a Summary Judgment 

Comes now” the plaintiffs in the above entitled aeftion 
and moves the Court for a summary judgment in tjheir 
favor as prayed for in the bill of complaint filed he^'ein. 
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• • • • 

487 Filed Aug 4 1950 Harry M. Hull, Clerk 

Plaintiffs' Motion for a Summary Judgment 

Comes now the plaintiffs in the above entitled action 
and moves the Court for a summary judgment in their 
favor as prayed in the complaint upon the grounds that 
there are no genuine issue of facts, and that under the 
law applicable the plaintiffs are entitled as a matter of 
law to a summary judgment. This motion is made upon 
the basis of the pleadings, and the depositions of record 
on file in this cause. 

• • • • 

510 Filed Oct 12 1950 Harry M. Hull, Clerk 

Order 

This case having come on for hearing on October 10, 
1950, upon defendants’ motion to dismiss the complaint 
or for summary judgment and plaintiffs’ motion for sum¬ 
mary judgment and the Court having considered the rec¬ 
ord, including the pleadings, affidavits with exhibits and 
memoranda filed by the parties, and the arguments of 
counsel, pursuant to the Court’s oral opinion, it is by the 
Court, this 12 day of October, 1950, 

ORDERED, ADJUDGED AND DECREED that de¬ 
fendants’ motion to dismiss the complaint be and the 
same herebv is granted; and it is further, 

ORDERED, ADJUDGED AND DECREED that plain¬ 
tiffs’ motion for summary judgment be and the same 
hereby is denied; and it is further, 

ORDERED, ADJUDGED AND DECREED that the 
complaint in this action be and the same hereby is dis¬ 
missed. 

/s/ Alexander Holtzoff 

Judge 
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PROCEEDINGS 


THE COURT (after hearing argument of counselj): 

This is an action by a number of employees of the iMare 
Island Navy Yard who were demoted in grade. They sue 
the Secretary of the Navy for restoration to their t)rigi- 
nal grade, claiming that as veterans they had a righjt not 
to be reduced in grade so long as non-veterans weile re¬ 
tained in the same grade. They predicate their right of 
action on Section 12 of the Act of June 27, 1944, Ujnited 
States Code, Title 5, Section 861, which contains a jirovi- 
sion that veterans who have an efficiency rating of Igood 
or better shall be retained in preference to non-veterans 
of equal grade, and that preference employees whos^ effi¬ 
ciency ratings are below good shall be retained in prefer¬ 
ence to competing non-preference employees who have 
equal or lower efficiency ratings. 

The Government moves to dismiss the complaint on the 
ground that this section applies only to reduction in per¬ 
sonnel, that is to a discharge or release from employijnent 
and does not cover demotion from one grade to a l(|)wer 
grade. 

The word “retention” is not free from ambiguityj, al¬ 
though at first blush it would seem to mean retention in 
emplo^Tnent rather than retention in grade. That am¬ 
biguity is to be resolved by the fact that in the 
20 statute there is a provision in Section 14, on 
“Change or Reduction”. That section, which is 
United States Code, Title 5, Section 863, permits re<iuc- 
tion in rank of veterans for such causes as will promote 
the efficiency of the service. It permits those who are 
so reduced in rank to appeal to the Civil Service Cpm- 
mission. The Government claims that it has acted unjder 
this provision of the statute and found that it was in |the 
interest of efficiency of the service to reduce these nli^in- 
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tiffs in rank rattier than other employees of the same 
grade. This is an administrative decision which is not 
subject to court review, as has been held again and again 
in actions in which employees who have been discharged 
from the service have sought relief through the courts. 

If an administrative officer acts within the scope of 
his authority, the courts will not review his decision. 
The Supreme Court has stated that to do so would be a 
source of great mischief. It w^ould be violative of the 
tri-partite division of the Government. 

It is the view of the Court that reduction in rank is 
governed by Section 83 rather than Section 861, and 
that therefore the plaintiffs have no cause of action. 

Motion to dismiss will be granted. 

• • • • 

511 Filed Oct 18 1950 Harry M Hull, Clerk 

Motion for a Rehearing on Plaintiffs’ 

Motion for a Summary Judgment 

Comes now the plaintiffs in the above entitled cause 
and moves the Court for a rehearing on their motion for 
a summary judgment in their behalf, and to set aside 
the order sustaining the defendants motion to dismiss 
the plaintiffs cause of action. 

• • • • 

519 Filed Nov 8 1950 Harry M. Hull, Clerk 

Order 

Upon consideration of plaintiffs’ motion for rehearing, 
as well as defendants’ motion in opposition thereto, it is 
by the Court this 8th day of November, 1950, 

ORDERED that the plaintiffs’ motion for rehearing 
be, and the same is, hereby denied. 

/s/ Alexander Holtzoff 

Judge 
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* • * • 

520 Filed Dec 5 1950 Harry M. Hull, Clerk 


Notice of Appeal 1 

Notice is hereby given this 5th day of December, 1950 
that all of the plaintiffs in the above entitled cause hereby 
appeal to the United States Court of Appeals f(j)r the 
District of Columbia Circuit from the judgment qf this 
court entered on the 12th day of October, 1950 in j favor 
of the defendants and against the said plaintiffs. 

* • • • 

525 Filed Jan 8 1951 Harry M. Hull, Clerk 

Statement of Points on Appeal I 


Comes now the plaintiffs-appellants in the abov|e en¬ 
titled cause and make the statement of points on appeal. 

1. That the District Court erred in sustaining the 

motion of the defendants for summary judgment aijid in 
dismissing the complaint of the plaintiffs. | 

2. That the District Court erred in denying the mo¬ 
tion of the plaintiffs for a summary judgment. 

3. That the District Court erred in entering judgment 

for the defendants and in refusing to enter judgmenj: for 
the plaintiffs. i 

4. For other errors apparent of record. 


Deposition of Ray Lyman Wilbur, Jr. 


• • • • I 

Direct Examination | 

BY DAWSON: I 

Q You may state your full name, please. A It is 
Ray Lyman Wilbur, Jr. 

Q What is your business or occupation? A I jam 
Industrial Relations Officer for the Shipyard. i 
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Q And how long have you been Industrial Relations 
Officer? A I have been off and on for a period of time. 
Do you want it from the last time ? 

Q Yes, approximately, the last past period of time. 
A Since January first, 1950. 

Q And prior to January first, 1950, were you acting 
in the capacity of Industrial Relations Officer for the 
Mare Island Shipyard? A I have, yes sir. 

Q State briefly what period that covers, Mr. Wilbur. 
A The first time was December 17, 1945. 

Q December? A December 17, 1945 to December 
31,1946. 

Q And were you acting in the capacity of In- 
4 dustrial Relations Officer during this period of the 
year 1947 and 1948? A I was entitled Civilian 
Industrial Relations Assistant at that time. 

Q 1947 and 1948 you were Assistant, is that correct? 
A The Civilian Industrial Relations Assistant. 

Q And how about the year 1949? A Civilan Indus¬ 
trial Relations Assistant. 

Q And that was at the Mare Island Shipyard, was it? 
A Yes sir. 

Q Now, Mr. Wilbur, during the period seventeen De¬ 
cember, 1945, to December 31 in 1946 were you in the 
capacity of a civilian employee at that time? A I was 
in the U. S. Naval Reserve. 

Q Were you assigned for duty at that time to the 
Industrial Relations Office ? A I was assigned as In¬ 
dustrial Relations Officer. 

Q And now, Mr. Wilbur, as Industrial Relations Offi¬ 
cer for Mare Island do you have in your custody and 
control the various records relating to the civilian em¬ 
ployees of the Mare Island Naval Shipyard? A I do. 

Q And do you have them for all of the period dur¬ 
ing which you were so employed in the year 1945 down 
to the present time? A Yes sir. 
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Q And while yon were acting as Assistant Civilian 
Industrial Officer did you have access to thos^ rec- 

5 ords? A Yes sir. ! 

Q And were they kept and maintained hinder 
your control and supervision? A Correct, yes sir. 

Q Now, do the records which you have show the [num¬ 
ber of men and others who were employed, incliiding 
civilian employees, during that period? A I don’t think 
our records would be complete on that. The fiscal de¬ 
partment keeps those records. i 

Q Do you have a summary from time to time ojf the 
records of the number of employees, for instance, say 
on January 1, 1945? A Yes sir, we have that. j 
Q Do you or do you not have access to those recjords 
now? A I do. I 

Q And were they kept and maintained under your 
control and supervision? A Correct. 

• * • • I 

6 Q Do you have any of those records with ^ you 
or do you have quick access to them showing the 

number of employees? A I have none of them With 
me. T have access to those which show the monthly 
summaries for the entire Shipyard, but do not show in¬ 
dividual breakdowns within the Shipyard. i 

MR. ELLIS: Might I make this suggestion: In the 
event you intend to go into force figures for the respec¬ 
tive shops to wffiich the plaintiffs were attached at I the 
dates and times mentioned in your petition, we will xj-ery 
gladly stipulate with you that we will furnish the figures 
for the dates to be agreed upon between counsel |and 
have them attached as an exhibit to your deposition! or 
that of any of the witnesses. 1 

• • • * j 

7 BY MR. DAWSON: | 

Q Very well, then, Mr. Wilbur, will you ple^e 
ascertain and insert in answer to this question in the 
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record in your deposition the number of employees in the 
Mare Island Shipyard on January 1, 1945? A Yes sir. 

Q Will you also insert the number of employees on 
January 1, 1946? A Yes sir. 

Q And for each month from 1946 during- the year 1946 
to and inclusive of the month of August, 1947, I mean 
each and every month? A Yes sir. 

• • • • 

9 BY MR. DAWSON: 

Q Do you recall a decision or was a decision 
ever invited to your attention as Industrial Relations 
Officer or Assistant relative to the reduction of per¬ 
sonnel in your Yard under so-called demotions requiring 
a thirty day notice before a veteran's preference eligible 
could be reduced in rank, grade and salary? A Yes. 

Q And as a result of that decision were there certain 
supervisors who were reinstated to the positions from 

which they were subsequently demoted? A Yes, sir. 

• • • • 

11 MR. ELLIS: I will agree with you, Mr. Daw¬ 
son, that the plaintiffs just named by you were 

demoted at the dates and times alleged in your petition. 

MR. DAWSON: All right, it is stipulated by and 
between the respective parties that the plaintiffs in this 
cause of action, all of the plaintiffs in this cause of 
action, were reduced in rank, grade and salary— 

MR. ELLIS: No, demoted. 

MR. DAWSON: —^well, demoted in rank, grade and 
salary from the positions which they held in the Mare 
Island Naval Shipyard and on the respective dates as 
pleaded in the complaint in this cause. 

BY ^IR. DAWSON: 

Q Now’, Mr. Wilbur, who was responsible for 

12 the reduction in rank, grade and salary of these 
respective plaintiffs as has just been stipulated 

here? A Well, the demotions were ordered by the Navy 
Department in view of supervisory quotas established. 
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Q And in those demotions that were made wak any 
consideration given to the fact that each of these (plain¬ 
tiffs was a veteran’s preference eligible? A Such con¬ 
sideration was given. | 

Q In wdiat way was it given? A In the ordjer in 
which they were established on the retention list fo^ pur- 
])oses of adjustment of supervisory force. j 

Q In reaching the conclusion that they should tje de¬ 
moted in rank, grade and salary, was there any coihpari- 
son made of their qualications with those of othet em- 
])loyees, including non-veterans? A There was, ye^ sir. 

Q Do you know of your own knowledge whether each 
of the plaintiffs in this case at the time of his demjotion 
in rank, grade and salary in the year 1946-7 hati an 
efficiency rating of good or better? A I am practically 
certain they have. I would have to check the recor(^s. I 
am sure they were. j 

MR. DAWSON: Now, I will ask Mr. Ellis if hej will 
stipulate to this fact, that each of the plaintiffs in| this 
case is a veteran’s preference eligible, the same a^ de¬ 
fined in Section 2 of the Veterans’ Preference A(tt of 
June 27, 1944? j 

13 MR. ELLIS: We will so stipulate. j 

• • • • 

Q And that reduction in rank, grade and salary was 
due to what cause, if you know? A Due to the large 
cutbacks in civilian personnel in the Shipyard. 

Q Was it due in any respect to the fact that your 
budget had been cut? A Indirectlv, ves sir. 

Q In other words, the appropriation allotted to 

14 this particular Yard had been cut in 1946-47, had it? 
A That is correct. 

Q I will ask you this question: Is it your office that 
has the records as to each of these plaintiffs showing the 
dates they were reduced in rank, grade and salanl^ in 
the year 1946? | 
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MR ELLIS: We have already agreed by stipulation 
that the dates alleged by you in your petition were the 
dates that these men were demoted. 

BY MR. DAWSON: 

Q I will ask you this, Mr. Wilbur: After the so-called 
Boston decision on shipyards came dowui some of these 
men were reinstated to their former positions which they 
had, is that correct? 

MR. ELLIS: We object to that as being immaterial 
and irrelevant and as having no bearing on the issues 
involved here, as to what occurred prior to the occurrences 
complained of in the petition. A So far as I know, all 
of them w^ere reinstated. 

• • • • 

15 Q What was the cause of the reduction in rank, 
grade and salary’ in the vear 1946 of these re- 

spective plaintiffs, do you know? A Due to previously 
stated reasons and budgetar\’ cuts resulting in a cutback 
of civilian personnel of the Yard. 

Q Had there at that time been a reduction in the 
number of men in the Yard? A Yes, there had been. 

• • • « 

16 Q Prior to the time these men were reduced in 
1946 had there been reductions in the number of 

journeymen and others whom they supervised? A There 
had been, yes sir. 

Q And were the reductions, or demotions, as you call 
them, in rank, grade and salarv’, due to the fact that there 
were not a sufficient number of personnel to be super¬ 
vised in accordance with the ratio you maintained in your 
Yard here? A That is correct. 

• • • • 
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18 Redirect Examination i 

* • • * 

Q And in the reduction of the force of the Mare Island 
Shipyard did you pay any attention whatsoever to Slection 
12 of the Act of June 27, 1944, relative to the retention of 
veterans who have efficiency ratings of good or |)etter 
above all other employees? j 

MR. ELLIS: I object to that for the reason 

19 that Section 12 is not applicable in the cas^s in¬ 
volved liere, and for the reason it would call for 

the legal conclusion of the witness. A To answer your 
question the way you stated it, because you referred di¬ 
rectly to a reduction and we do follow Section 12 jin all 
reductions in force. 1 

Q Did you follow it in reference to these plaintijffs in 
this case? A In the cases of the plaintiffs, no sir. 

* « • • 

A So far as I know, non-veterans were retained in 
supervisory positions from which these men wer^ de¬ 
moted. I 

Q And in the same rank and grade from which jthese 
men were demoted? A I believe so, yes sir. 

I 

• • * * I 

22 MR. DAWSON: 1 wdll ask him if he was familiar 
or has been instructed by the Navy' Department that 
where a veterans’ preference eligibility rating was good 
or better that he could not be reduced in rank, grade and 
salary so long as the position was there and was not 
filled by another honorably discharged soldier, saildr or 
marine? 

MR. ELLIS: We will stipulate he has never been in¬ 
structed to that effect by the Navy Department. 

• * • • I 
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Plaintiff Exhibit 1. Wilbur 


TOTAL CIVILIAN PERSONNEL 


Date 

GR. IVa 

GR. Ill 

GR. II 

GR. IVb 

Total 

Jan. 1, 1945 

1,803 

20,752 

11,711 

4,100 

38,366 

Jan. 1, 1946 

1,813 

17,059 

5,838 

3,936 

28,646 

Feb. 1, 1946 

1,636 

16,366 

6,246 

3,877 

28,125 

Mar. 1, 1946 

1,576 

16,193 

6,123 

3,824 

27,716 

Apr. 1, 1946 

1,591 

14,501 

5,479 

3,090 

24,661 

May 1, 1946 

1,478 

13,386 

4,998 

2,669 

22,531 

June 1, 1946 

1,354 

12,511 

4,895 

2,520 

21,280 

July 1, 1946 

1,249 

9,904 

3,192 

2,145 

16,490 

Aug. 1, 1946 

1,182 

8,720 

2,759 

2,158 

14,819 

Sept. 1, 1946 

1,081 

8,404 

2,573 

2,137 

14,195 

Oct. 1, 1946 

914 

6,928 

2,361 

2,016 

12,219 

Nov. 1, 1946 

798 

6,904 

2,188 

1,907 

11,797 

Dec. 1, 1946 

761 

6,824 

2,227 

1,875 

11,687 

Jan. 1, 1947 

754 

6,752 

2’l81 

1,850 

11,537 

Feb. 1, 1947 

728 

6,561 

2,139 

1,743 

11,171 

Mar. 1, 1947 

689 

6,077 

1,886 

1,720 

10,372 

Apr. 1, 1947 

661 

6,196 

1,954 

1,695 

10,506 

May 1, 1947 

649 

6,148 

1,921 

1,700 

10,418 

June 1, 1947 

643 

6,102 

2,058 

1,713 

10,516 

July 1, 1947 

710 

5,970 

2,028 

1,711 

10,419 

Aug. 1, 1947 

662 

5,871 

1,978 

1,661 

10,172 

Sept. 1, 1947 

612 

5,968 

2,105 

1,666 

10,351 


# 

• • 

• 




29 Deposition of E. E. Pozzi 

* * * • 

Direct Examination 
BY MR. DAWSON: 

Q You may state your full name, please. A Ernest 
Eliso Pozzi. 

Q What is your business or occupation? A At the 
present time? 
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Q Yes. A Master painter. i 

Q Where are you employed? A Mare Island Kaval 
Shipyard. I 

Q How long have you been a master painter ii^ the 
Mare Island Shipyard? A Since 6 June ’43. 

Q Have you been continuously employed in that par¬ 
ticular position since that time, Mr. Pozzi? A I blave, 
sir. I 

Q What is the number of the shop? A 71. 

Q Do you know Kemper N. Rati can? A I do. | 

* • * • I 

30 Q Did there come a time, if you know, When 
Mr. Ratican was made what is known as a leading^an 
painter? A Yes sir. 

Q Do you recall approximately what time that vjas? 
A I think it was in ’43, I am not sure; I think it wa$ in 
’43. I 

Q Would it be March 23, 1943, would that be the 
approximate date? A I couldn’t say the specific date. 

* • • • I 

31 Q Did there come a time in 1946 when there w^as 
a reduction of personnel in your shop? A Yes 

sir. 

Q And what personnel was reduced at that time, if you 
know? A It was due to an adjustment of force. 

* * • • 

3*2 Q And your man power had been reduced, had 
it? A That is right. I 

Q And, therefore, you adjusted your supervisory foi[ce 
in 1946, is that correct? A I think it Avas. ! 

Q Then do you recall sometime later then wh^pn 
33 some of these supervisors were later reinstated |to 
their positions of leadingman? | 
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Q (Read by the reporter:) Then do you recall some¬ 
time later then when some of these supervisors were later 
reinstated to their positions of leadingman? A I do. 

• • * • 

Q Was Kemper N. Ratican one of those supervisors 
who was subsequently restored to his position of 
34 leadingman in 1947? A Yes, sir. 

• • • • 

53 Deposition of R, G. Nibhe 

• • * • 

Direct Examination 
BY MR. DAWSON. 

Q You may state your full name, please. A Robert 
Gray Nibbe. 

Q And what is your business or occupation? A Mas¬ 
ter Shipfitter. 

Q And where are you located? A Mare Island Naval 
Shipyard. 

Q How long have you been a Master in the structural 
shop? A Since July 1,1940. 

Q Have you been in that capacity from July 1, 1940, 
up to the present time? A Yes. 

• • • « 

54 Q And in the reduction of the personnel do you 
recall who was first let out of the Yard or dis¬ 
charged from the Yard, what type of personnel? A It 
was general, artisans and supervisors both. 

Q Were there quite a number of employees let out of 
the Yard in 1946? A Yes sir. 

Q Did there come a time in 1946 when there was a 
reduction in the number of supervisors in your particular 
shop? A Yes sir. 

• • • • 
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55 Q Are you acquainted with one of the men you 
supervised by the name of Clement P. Heageirty? 
A I auL I 

Q Do you know a Garland M. Cook? A Yes sip. 

Q In what capacity are Mr. Heagerty and Mr. Cook 


employed at the present time? A Welders. | 

Q Was there ever a time when they were leadinginen 
welders? A Yes sir. 

Q Now, do you know Clark F. Reynolds? A Yes !sir. 

Q And is he employed at the present time in yt>ur 
shop? A He is a welder. 

Q And was there a time when he was likewise a l^ad- 
ingman welder? A Yes sir. 

Q Do you know a William J. Gorman? A Yes feir. 

Q Is he employed at the present time in your shop? 
A No sir. 

Q Is he on the rolls of the Yard as furloughed i on 
military leave ? A I believe so, sir. j 

Q And were Mr. Reynolds and Mr. Gorman at any 
time leadingmen welders in your shop? A Yes ^ir. 


they both were. 


56 Q Do you know Mr. George L. Williams? lA 


Yes sir. 1 

Q Was he employed in your shop under your super¬ 
vision and direction? A Yes sir. I 

Q Is he now so employed there? A As chipper a|id 
caulker. I 

Q Was there a time when Mr. Williams was leadinjg- 


man chipper and caulker? A Yes sir. i 

Q Do you know Mr. Leroy H. Madden? A Yes sir. 
Q Is he employed in your shop at the present tim^? 
A He is a chipper and caulker. , 


Q Was there a time when he was a leadingman chip¬ 
per and caulker? A Yes sir. I 

Q What is the number of employees in your shop ht 
the present time, at the present moment, if you knov^? 
A A total of about eleven hundred. 1 
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Q So, has there been a reduction in the number of 
men since the year 1946 from approximately eight thou¬ 
sand employees down to approximately eleven hundred 
employees? A That is right. 

Q Mr. Nibbe, do you know of your own knowledge 
whether Mr. Clement P. Heagerty was a leadingman 
welder in June, 1947? 

• • • • 

60 Q Now, do you know whether Mr. Scott, Mr. 

Nichol, Mr. Smith, Mr. Bond, Mr. Hinton, Mr. Fis¬ 
cher, Mr. Hines, and Mr. Gillies are veterans’ preference 
eligibles? A I believe not. 

• • • - • 

64 MR. ELLIS: To save further time, we will also 
stipulate with you that the complained of non-vet¬ 
erans in your allegations in your petition are also re¬ 
tained in the positions at this time, as complained of by 
you. 

BY MR. DAWSON: 

Q Was Orrin H. Allen— 

MR. ELLIS: What is the exception to the stipulation? 
MR. DAWSON: No exception; but I want to prove 
they were continuously employed from 1947 down to the 
present time. 

MR. ELLIS: We will agree they were. 

• • • • 

73 Deposition of Fred R. Hazelwood 

• • • • 

Direct Examination 
BY MR. DAWSON: 

Q You may state your full name. A Fred R. Hazel¬ 
wood. 

Q What is your business or occupation? A Payroll 
Supervisor. 
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Q And where are you located? A Fiscal Depart¬ 
ment of the Yard here. 

Q Is that the Mare Island Naval Shipyard? A 1 Yes, 
Shipyard. 1 

Q And how long have you been so employee!? A 
Since August of 1940. j 

Q And have you been employed continuously since 
August, 1940, down to the present time? A Th^t is 
right. 

Q And in your official capacity do you have under 
your care, custody and control the records of the number 
of personnel employed at the Mare Island Naval Ship¬ 
yard and particularly in the various shops? A We have 
some of them, not all. 

* • • • I 

MR. ELLIS: I want to make this further off^r to 
Mr. Dawson. We will give him a breakdown as to the 
number of veterans and non-veterans in the Mare Island 
Naval Shipyard, if he wants it; but let’s not abus^ the 
witness about these things. 

jVIR. DAWSON: I just asked him if he had any[ fig¬ 
ures. 

^ I 

MR. ELLIS: He said he didn’t; but I want to ijaake 
this further offer. There is no attempt on the pai[t of 
the Shipyard or its officers to hide any figures; but we 
shouldn’t call endless people and keep them away from 
their tasks. Let’s find out what figures you want and we 
will produce them for you, give them to you. 

Ill Deposition of Kemper N. Ratican 

• • • • 

MR. ELLIS: This will facilitate possibly the exam¬ 
ination of some of the other witnesses. It is stipulated 
by counsel for the defendants that all named con^pet- 
ing employees in the petition named as non-veterans [are, 
as a matter of fact, non-veterans. 1 
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BY MR. DAWSON: 

Q You may give your full name, please. A Kemper 
Nathan Ratican. 

Q Are you the same and identical person known as 
Kemper N. Ratican, who is one of the plaintiffs in this 
cause? A Yes, I am. 

Q What is your business or occupation? A I am 
employed as a painter, maximum, in Shop 71. 

Q Where is Shop 71 located? A Mare Island Naval 
Shipyard. 

Q How long have you been so employed? A I have 
been employed on Mare Island Naval Shipyard since 
February, 1941. 

Q And have you been continuously employed? 

• • • • 

113 Q Now, Mr. Ratican, what was your efficiency 
rating, if you know, when you were demoted in 

July, 1946? A It was good. 

MR. ELLIS: We object to any question about a de¬ 
motion in Julv, 1946. We have admitted these men were 
all demoted, as alleged in your complaint. If you are 
going to continue this line of questioning, I think we 
should get out the records and have them available to 
us on the thing. It is not embraced in your petition. 

• • • • 

114 Q What was your efficiency rating in June, 
1947? A Itwas“E’^ 

Q By “E^^ you mean excellent? A Yes sir. 

• • • • 

115 A I went to the Twelfth Region of the Civil 
Service Commission. 

Q And what kind of decision did you get out of 
them? A Adverse. 

Q Did you take any appeal from that adverse de¬ 
cision from the Twelfth Region of the Civil Service 
Commission? A Yes. 
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Q To whom? A To the Washington Regional Dis¬ 
trict, j 

Q To the United States Civil Service Commission 
Appeal Board? A Yes sir. i 

Q What kind of decision did you get out of theni? A 
It was adverse. i 

Q Have you diligently pursued your right of alppeal 
in the matter of your reduction in grade through the 
Yard and through the Civil Service Commissionl? A 
I did. 

Q I will ask you this question, Mr. Ratican, have 
you "been ready, able and willing at all times since 

116 June, 1947, when you were reduced in rank, grade 
and salary from leadingman painter to painter 

maximum pay rate to perform the duties of a leading- 
man painter in the Mare Island Shipyard? A Ye^ sir, 
I have. j 

• • • • I 

I 

117 Deposition of Ernest Joseph Bastien 

• • • • 

Direct Examination 
BY MR. DAWSON: 

Q State your full name. A Ernest Joseph Bastien. 
Q Are you the same identical person known as Etnest 
Bastien, one of the plaintitfs in this cause? A Yes sir. 

Q Where are you employed at the present time? 
A Mare Island Shipyard, 

Q Mare Island Naval Shipyard? A Yes, Shop 56. 

Q How long have you been so employed? A Ap¬ 
proximately ten years this May 20th. 

Q What is your rank and grade at the present time? 
A Coppersmith maximum. 

Q Was there a time when you held a higher grade in 
the Mare Island Naval Shipyard? A Yes sir. 

Q What was that grade? A Coppersmith leading- 
man. 
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• • • • 

118 Q Then, Mr. Bastien, how long did yon hold 
the position and grade of leadingman coppersmith? 

A Approximately, I believe, about 20 months. 

Q Until about vrhat time would that be? A 1946, 
I believe. 

Q Would that be sometime in July, 1946? A I be¬ 
lieve so, yes sir, approximately. 

Q And were you demoted or reduced in rank, grade 
and salary at that time? A Yes sir. 

• • • • 

Q Were you reduced in rank, grade and salary in 
July, 1946? A Yes sir. 

Q At the time you were reduced in rank, grade and 
salary what was your eflBciency rating at that time? A 

119 Q By “G” what do you mean? A Good. 

• • • • 

120 Q I will ask you this question, Mr. Bastien: 
Ever since the date you were last reduced in 

rank, grade and salary on August 18, 1947, have you 
been ready, able and willing to perform the duties of 
leadingman coppersmith in the Mare Island Naval Ship¬ 
yard? A Yes sir. 

• • • • 

121 Deposition of Walter Earl Matney 

• • • • 


Direct Examination 
BY MB. DAWSON: 

Q You may state your name. A Walter Earl Mat¬ 
ney. 

Q Are you the same person known as Walter E. Mat¬ 
ney, one of the plaintiffs in this cause? A Yes sir. 

Q Mr. Matney, where are you employed at the present 
time ? A Shop 56, Mare Island. 
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Q Mare Island Naval Shipyard? A Mare Island 
Naval Shipyard. | 

Q And in what capacity are you now employejd? A 
As pipefitter. | 

Q Was there a time when you held the position of 
leadingman pipefitter in the Mare Island Naval j Ship¬ 
yard? A Yes, sir. 

Q Approximately what time were you promotjed to 
leadingman pipefitter? A In the Fall of ’43, October, 
I believe. j 

122 Q And how long a period of time didj you 
hold that position and grade of leadingman jpipe- 
fitter? A Until June of 1946,1 believe. 1 

Q And then what happened? A We was demoted to 
journeyman pipefitter. I 

Q And how long thereafter did you continue as [jour- 
ne3mrian pipefitter? A One year., 

Q Then what happened? A Then w’e was reinsifated 
to leadingman. I 

Q Approximately what time was that, about]? A 

About June of ’47. I 

Q And how long a period of time did you hold] the 

position of leadingman pipefitter? A Thirty days. 

Q Then subsequently were you notified that you 
would be reduced in rank, grade and salary again? A 
Yes sir. 

Q And when was that? A July 27, I believe, t|) be 
exact, 1947. ] 

Q At the time that you were reduced in rank, g:jrade 
and salary in June, 1946, what was your efficiency ra^ng 
at that time? A “G”. | 

Q By that you mean what? A Good or better. 1 
Q A good efficiency rating? 


Q At any time during the years 1946 or 1947 
was your efficiency rating below that of good?' A 


No sir. 
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• • • • 

125 Q Mr. Matney, at the time you were reduced 
in rank, grade and salary from leadingman pipe¬ 
fitter on August 18, 1947, and at all times since have 
you been ready, able and willing to perform the duties 
of leadingman pipefitter? A Yes sir. 

• • • • 


126 Deposition of Garland M. Cook 

• • • • 

Direct Examination 
BY ME. DAWSON: 

Q You may state your full name. A Garland Mer¬ 
ritt Cook. 

Q Are you the same identical person known as Gar¬ 
land M, Cook, who is known as one of the plaintiffs iu 
this cause? A lam. 

Q Where are you employed at the present time? A 
Mare Island Naval Shipyard, Vallejo, California. 

Q And how long have you been so employed? A I 
have broken service. My last employment began on De¬ 
cember 3,1934. 

Q At the present time what is your position in the 
Mare Island Naval Shipyard? A Journeyman welder. 
Q Was there a time when you held a higher position 
than journeyman welder in the Yard? A I did. 

127 Q And approximately what date were you made 
a leadingman welder? A November 2, 1942, I 

was promoted to a leadingman welder. 

Q For how long a period of time did you hold that 
position? A On June 17,1946,1 was demoted. 

Q And you were demoted from what? A Prom 
leadingman welder to journeyman welder. 

Q And then did you continue your employment in the 
Mare Island Naval Shipyard thereafter? A I did. 

• • • • 
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Q Did there come a time when you were restored 
from a journeyman welder to a leadingman weldei^? A 
I was not; I was promoted. < 

Q When were you promoted, in time? A On June 
9,1 believe it was, 1947. 

Q And did there come a time later when you were 
demoted from that position? A On June 28, I believe 
it was, I wouldn’t say the exact date. 

Q In July, 1947 ? A That is right. | 

Q Now, Mr. Cook, did you appeal that demotion in 
rank, grade and salary to any administrative agency? 

128 A I did to the Mare Island Naval Shipyard^ the 

Commander. , 

Q And what kind of a decision did you receive? A 
An adverse decision. 1 

Q And from there did you perfect an appeal to any 
other administrative agency? A The Twelfth 0ivil 
Service Region in San Francisco. ! 

Q As a result of that appeal was a decision ! ren¬ 
dered? A An adverse decision. * 

Q At the same time you appealed do you knoY of 
your own knowledge whether there were other of j the 
plaintiffs in this cause who appealed at the same j:ime 
to the Civil Service Regional Area? A Yes, I do. 

Q Did they render a decision in your case anq in 
the case of the other plaintiffs? A Well, there was lone 
man that was restored to a supervisor's rating. 

Q Who was that? A Dewey Rivers. ' 

Q Do you have a copy of the notice of demotioii in 
the year 1946? A Yes, I have it in my pocket. I 

• • • • I 

129 Q Now, Mr., Cook, I hand you a paper wljiich 
is dated May 10, 1947 captioned, ^‘United States 

Navy Yard Mare Island, California, addressed to jj'ou, 
and I will ask you what that is? A This is a slib I 
received that I was to be demoted from leadingijian 
welder to journeyman welder. 1 
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MR. ELLIS: What date is that? 

A It is dated by typewriter, 10 May 1946. It is 
underwritten by pencil, 13 May ’46. Now, who put that 
on there I can’t say; but it is there. 

Q Did you receive this in the ordinary course of 
your official duties in the Mare Island Naval Shipyard? 
A I did. 

• • • » 

MR. DAWSON. We offer this as plaintiff’s exhibit, 

the number to be inserted by the stenographer. 

(The exhibit referred to is marked as plaintiff’s ex¬ 
hibit 2 by the reporter.) 

• • • • 

130 Q Mr. Cook, I hand you a paper writing cap¬ 
tioned, ‘‘Mare Island Naval Shipyard Vallejo, 
California, 20 May 1947,” addressed to you, and I will 
ask you w’hat that is? A I believe this is a letter I 
received from them when they w’ere asking me if I 
wanted to accept the restoration. 

IMR. ELLIS: What is the date of that? 

A 20 May 1947. 

BY MR. DAWSON: 

Q Did you receive that on or about May 20, 1947? 

A I presume it was about that date. 

Q About the approximate time of the date of the 
letter? A Yes sir. 

Q Was that received in the ordinary and usual 
course of your duties here at the Mare Island Naval 
Shipyard? A Yes. 

MR. DAWSON: We offer for the record this instru¬ 
ment, the exhibit number to be inserted by the stenog¬ 
rapher. 

(The instrument referred to by counsel is marked by 
the reporter as plaintiff’s exhibit 3.) 

• • • • 
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MR. DAWSON: It is stipulated by and between the 
respective parties, plaintiffs and defendants ih this 
cause, without waiving any objections to the admissibility 
of the exhibits in question, that photostatic copies 

131 of the exhibits in question may be substitu|ted in 

lieu of the originals, which are being idehtified 

and incorporated in the deposition of Mr. Cook. Do you 
so stipulate? 

MR. ELLIS: I agree to that. 

* • • • 

Q Now, Mr.! Cook, I hand you a paper 
tioned, “Navy Department,” dated 3 June 
which your name appears, and I will ask you 
that is? A Well, this is a letter that I received 
that I was being promoted back to leadingman 
visor effective June 9,1947. 

Q And that was received in the ordinary 
your official duties? A That is right. If I 
mistaken, I believe that was mailed through the 
to us. I am almost sure it was, although I 
be able to swear to that testimony; but I think ilf: was 
mailed through the mail. 

Q And was it mailed in the official envelope o|f the 
Navy Department? A That is right. 

MR. DAWSON: June 3, 1947. We offer thit for 
the record and the exhibit number will be inserted by 
the stenographer and it is an exhibit on behalf of the 
plaintiffs in this cause. j 

• • • • 

132 MR. DAWSON: May it also be stipulated that 
the document in question may be photostated and 

the copies attached to the depositions, as has been pre¬ 
viously agreed upon here? 

MR. ELLIS: So stipulated. 

• • • • I 


writing cap- 
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Q Now, I hand you a paper writing which is cap¬ 
tioned, “Appeals under Section 14 of the Veterans 
Preference Act from former leadingmen who were re¬ 
duced to journeyman by the Mare Island Naval Ship¬ 
yard,” and ask you what that paper is? A Well, I 
take these papers to be the result of our appeals in San 
Francisco. 

133 Q From whom did you receive that? A From 
the Civil Service Regional of San Francisco. 

• • • • 

MR. ELLIS: If it will save you time, we will admit 
this is the decision of the Twelfth Civil Service Region 
and that it embraces the plaintiffs in this cause, and we 
will have no objection to your introduction of the de¬ 
cision. 

134 MR. DAWSON: That is all right. We will 
offer it at this time as plaintiffs’ exhibit, the num¬ 
ber to be determined by the stenographer. 

• • • • 

Q Now, Mr. Cook, at the time you were demoted in 
June, 1946, will you tell us what your efficiency rating 
was at that time? 

]\IR. ELLIS: We object to that as immaterial. 

A Mv efficiencv rating was good when I was de- 
moted in 1946. 

Q And at the time that you were demoted again in 
July, 1947, as you have testified to, what was your 
efficiency rating at that time? A I had the same 
efficiencv rating. We had a letter from the Commander 
of the Yard stating when we were restored in 1947 we 
would be given our 1946 efficiency rating, good. 

135 Q Now, at the time you were reduced in rank, 
grade and salary in June, 1946, and at the time 

you were again reduced in rank, grade and salary in 
July, 1947, were the following employees then in the 
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Mare Island Naval Shipyard holding positions of lead- 
ingman welders? | 

MB. ELLIS: Mr. Dawson, if you intend to reald off 
the names of the ones you allege in the petition as being 
retained as non-veterans, we will admit we have retained 
them. We have already’ admitted they are non-veterans. 

MR. DAWSON: Very well. j 

MB. ELLIS: We have previously stipulated to that 
fact. 

MR. DAW’SCN: All right. Do you further stimulate 
that they have been continuously employed from that 
time up to the j)resent time? 

MR. ELLIS: With the exception of one or two that 
died or retired, we had one yesterday who had died. 
(Counsel confer off the record.) 

MR. ELLIS: We will stipulate to the fact that they 
all remained so employed. 

MR. DAWSON: And remained at all times since 
July, 1947? 

^IR. ELLIS: With the exception of Hinton, whc|, ac¬ 
cording to the record, has been transferred. j 

• « • • 

MR. DAWSON: It is stipulated by and be- 
136 tween the respective parties that the following 
named leadingmen welders: W. G. Scott, J. G. 
Nichol, W. C. Smith, H. A. Bond, A. F. Fischer, A. F. 
Hines, and C. A. Gillies have been continuously empljoyed 
as leadingmen welders from June, 1946, down to and 
including the present time. 

• * • • 

Q Now, wait a minute until T get through—. Have 
you been ready, able and willing at all times since 
June, 1946, dovrn to the present time to fulfill the duties 
and the obligations of a leadin.gman welder in the Mare 
Island Shipyard? A T have. 

• • • • 


157 De'position of Clement P. Heagerty 

• • • • 

ME. ELLIS: It is stipulated by and between the 
parties that if the same questions were propounded to 
Mr. Heagerty as have been propounded to Mr. Cook, 
that the same answers would be given and the same ob¬ 
jections would be raised. 

MR. DAWSON: It being understood and agreed by 
and between the parties that the questions that might be 
propounded to Mr. Heagerty relative to the time of 
his entry into the employment of the United States and 
at Mare Island Shipyard shall be in accordance with 
the facts as pleaded in the complaint? 

MR., ELLIS: That is all right. 

MR. DAWSON: It is further stipulated by and be¬ 
tween the separate parties that Mr. Heagerty is the 
same identical person who, with Mr. Cook and the other 
plaintiifs, appealed their demotions in rank, grade and 
salary to the Twelfth Regional Area of the Civil 
Service Commission at San Francisco, California, and 
that the same and identical situation, in so far as the 
demotions in 1947 and 1946 exists as were testified to 
Mr. Cook. 

MR. ELLIS: All right, that is stipulated. 

• • • • 

158 BY MR. DAWSON: 

Q Mr. Heagerty, at all times since 1946, down 
to and including the present time, have you been ready, 
able and willing to perform the duties of leadingman 
welder in the Mare Island Naval Shipyard? A Yes sir. 



63 A 


159 Deposition of Clark F. Reynolds j 

* • • • 

I 

MR. ELLIS: There will be the same stipulation. It 
is stipulated by and between the parties that ijf the 
same questions were propounded to Mr. Reynolc^ as 
have been propounded to Mr. Cook, that the isame 
answers would be given and the same objections Vould 
be raised. ! 

MR. DAWSON: It being understood and agreed by 
and between the parties that the questions that ijnight 
be propounded to Mr. Reynolds relative to the tii]|ie of 
his entry into the employment of the United Stated and 
at Mare Island Shipyard shall be in accordance witlji the 
facts as pleaded in the complaint? 

MR. ELLIS: That is all right. 

MR. DAWSON: It is further stipulated by and be¬ 
tween the separate parties that Mr. Reynolds isj the 
same identical person who, with Mr. Cook and the other 
plaintiffs, appealed their demotions in rank, grade i and 
salary to the Twelfth Regional Area of the Civil Seijwice 
Commission at San Francisco, California, and that! the 
same and identical situation, insofar as the demotjions 
in 1947 and 1946 exists as were testified to by Mr. 

Cook. 

160 MR. ELLIS: All right, that is stipulated. i 
MR. DAWSON: I assume, then, that you will 

admit all the material facts that we pleaded in pjara- 
graph 11 of the complaint as relative to Mr. Reynolds? 

■\IR. ELLIS. The facts as to dates and times llave 
been previously admitted by stipulation. The allegations 
as to the applicability of certain statutes, of course, jwiU 
not be admitted, naturally. That is a question of law 
and a matter for determination by the Court. 

MR. DAWSON: I understand that. 

MR. ELLIS: The dates and times in that paragraph 
are admitted as to all plaintiffs, not just Mr. Reynolds. 

MR. DAWSON: I want to ask him one question. 
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• • • • 

BY MR. DAWSON: 

Q Have you been ready, able and willing at all times 
since Jime, 1946, down to and including the present 
time, to perform the duties and obligations of a lead- 
ingman welder at the Mare Island Naval Shipyard? A 
I have. 

• • • • 

161 Deposition of William J. Gorman 

* • • • 

MR. DAWSON: Are you willing to enter into the 
same stipulation as in the case of Mr. Cook? 

MR. ELLIS: Yes sir. 

MR. DAWSON: This man is a little bit different. 

MR. ELLIS: You don’t have to stipulate. 

MR. DAWSON: That is all right, you can stipulate 
to those facts; but there has been some military leave 
and so I want to bring that out. 

MR. ELLIS: All right, the same stipulations: It is 
stipulated by and betw’een the parties that if the same’ 
questions were propounded to Mr. Gorman as have been 
propounded to Mr. Cook, that the same answers would 
be given and the same objections would be raised. 

MR. DAWSON: It being understood and agreed by 
and between the parties that the questions that might 
be propounded to Mr. Gorman relative to the time of his 
entry into the employment of the United States and at 
Mare Island Shipyard shall be in accordance with the 
facts as pleaded in the complaint? 

^IR. ELLIS: That is all right. 

162 MR. DAWSON: It is further stipulated by and 
between the separate parties that Mr. Gorman is 

the same identical person who, with Mr. Cook and the 
other plaintiffs, appealed their demotions in rank, grade 
and salary to the Twelfth Regional Area of the Civil 
Service Commission at San Francisco, California, and 
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that the same and identical situation, insofar as thd de¬ 
motions in 1947 and 1946 exists as were testified td by 
Mr. Cook. 


BY MR. DAWSON : 

Q Mr. Gorman, you were employed at the 
Island Naval Shipyard up until the last date? A 


Yes 


Q What date was that? A About May 17, 1948| 

Q And since May 17, 1948, where have you been lem- 
ployed? A In the U. S. Navy in the Naval Reserve 
Training Center in Vallejo on active duty. 

Q Just tell the Court how you happened to be called 
on active duty over there? A They caUed me up for 
active duty from the Twelfth Naval District. I 

Q Prior to that time were you a member of the 
Naval Reserve? A Yes sir. 

163 Q What arrangements, if any, did you m^e 
with the officials of the Mare Island Naval Sljdp- 
yard prior to reporting for active duty with the Nalval 
Reserve? A I went on military furlough. 

Q And have you been ever since May of 1948 on 
military furlough? A Yes sir. I 

Q Assuming that the job or position of leadingn^ 
welder was offered to you in the Mare Island NaVal 
Shipyard, what restrictions would you have so far ! as 
your Naval activities are concerned in getting a releise 
from that? A I believe I could resign within three 
to five days. 

Mr. Gorman at the time that you were reduced in rahk, 
grade and salary from leadingman welder to a wel4er 
at the Mare Island Naval Shipyard in 1946, and at 
times since that time up until the time you entered 
the active service in the Naval Reserve, and even afljer 
that, have you been ready, able and willing and qualified 
to perform the duties of a leadingman welder in tjhe 
Mare Island Naval Shipyard? A Yes sir. 
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• • • • 


165 Deposition of George L. WiUiams 

• • • • 

MR. DAWSON: Now, Mr. Ellis, do you stipulate 
that this man will testify to the same material facts 
that Mr. Cook did in his testimony here ? 

MR. ELLIS. I do. It is stipulated by and between 
the parties that if the same questions were propounded 
to Mr. Williams as have been propounded to Mr. Cook, 
that the same answers would be given and the same ob¬ 
jections would be raised. 

MR. DAWSON; It being understood and agreed by 
and between the parties that the questions that might 
be propounded to Mr. Williams relative to the time of 
his entry into the employment of the United States and 
at Mare Island Shipyard shall be in accordance with the 
facts as pleaded in the complaint? 

MR. ELLIS: That is all right. 

MR. DAWSON: It is further stipulated by and be¬ 
tween the separate parties that Mr. WiUiams is the 
same identical person who, with Mr. Cook and the other 
plaintiffs, appealed their demotions in rank, grade and 
salary to the Twelfth Regional Area of the Civil 
Service Commission at San Francisco, California, and 
that the same and identical situation, insofar 

166 as the demotions of 1947 and 1946 exists as were 
testified to by Mr. Cook. 

MR. ELLIS: All right, that is stipulated. 

• * • • 

BY MR. DAWSON: 

Q You are the same and identical person known as 
George L. Williams who is a plaintiff in this cause? 
A I am. 

Q Now, at aU times since June, 1946, down to and 
including the present time, have you been ready, able 
and willing to perform the duties and obligations of a 
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leadingman chipper and caulker in the Mare jCsland 
Naval Shipyard? A I have. i 


167 Stipulations in Regard to Leroy H. Madden \ 

MR. DAWSON: Now, Mr. Ellis, this man, Leroy 
H. Madden, is out on sick leave, and he will tjsstify 
to the same thing, with the exception that he atteijapted 
to appeal to the Civil Service Commission, but they| held 
he wasn^t within the time limit. 

MR. ELLIS: I don’t want to go into the fvictual 
situation as to what occurred in connection with the 
appeal. You can put that in in any manner you dhsire. 
I will stipulate that he will testify, if present, suD|Stan- 
tially the same as the other parties, with the exception 
that he did not, as a matter of fact, have his appeal 
processed by the Civil Service Commission and ha^ re¬ 
ceived no decision at the hands of the Civil Service 
Commission. I 

MR. DAWSON: Very well, it is stipulated by and 
between counsel for the respective parties that if Leroy 
H. Madden, one of the plaintiffs in this cause, were peT- 
sonally present and being duly sworn as a witnesjs in 
this cause, that he would testify to the same material 
facts in this case as were testified by Mr. Garland M. 
Cook, whose testimony by stipulation has been extei^ded 
to include the other plaintiffs in this cause. It is furjther 
stipulated by and between the counsel for the respedtive 
parties that the facts alleged as to Leroy H. Madjden 
as pleaded in the complaint in this cause are true and 
correct. 1 

168 IVIR. ELLIS: With the reservation that the 
facts as to the applicability of the statutes or |the 

law are not admitted. 
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MB., DAWSON: It is further stipulated by and be¬ 
tween counsel for the respective parties that this stipula¬ 
tion as to the testimony of Leroy H. Madden may be 
received in evidence the same as if he were personally 
present and testified under oath and may be so considered 
by the Court in the adjudication of the issues involved in 
this cause. 

MB. ELLIS: So stipulated- 

• • • • 







